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THE GROWTH OF ADMINISTRATIVE JUSTICE? 


When Mrs. Gradgrind was on her death bed and they asked her 
if she was in pain, she said there was a pain somewhere in the room, 
but she was not sure that she had it. I have a speech in the state of 
Wisconsin, but I did not bring it to Beloit. It is in a suit case in the 
hotel at Janesville. So I am going to follow the example of the color- 
ed clergyman who announced that he would deliver himself of some 
promiscuous and edificationary remarks of a strictly extemporaneous 
character. Having just come from a base ball game, I will guarantee 
the absolute promiscuity and extemporaneousness of what I have 
to say, and as to its edificationary character, I suspect that that will 
be at the consignee’s risk. 


In Lord Coke’s Second Institute, a book which was nothing 
short of a Bible to the founders of our polity, that oracle of the com- 
mon law quotes Virgil’s description of Rhadamanthus administering 
justice to the shades : 


“Gnossius hic Rhadamanthus habet durissima regna 
Castigatque auditque dolos, subigitque fateri.” 


“Thus,” he says, “the philosophical poet doth notably describe 
the damnable and damned proceedings of the judge of hell. First he 
punisheth and then he heareth, and lastly compelleth to confess, 
‘leges fixit precio atque refixit’ and make and marre lawes at his 
pleasure; like as the centurion in the holy history did to St. Paul: 








1This address was given by Dean Pound extemp ly: the manuscript 
having been left at Janesville, while the address was given at Beloit. It is print- 
ed as it was given orally; and not as prepared in manuscriot. 
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For the text saith ‘Centurio apprehendi Paulum jussit et eum cate- 
nis ligari, et tunc interrogabat, quis fuisset et quid fecisset’. But 
good judges and justices abhor these courses.” 

There Lord Coke was giving us what has been the ideal of justice 
among English speaking peoples at least since the end of the sixteenth 
century. He was describing the ideal of a process of adjudication 
in which the matter to be tried is carefully formulated beforehand, 
so that in advance of any discussion, in advance of the investigation, 
the things to be discussed, the things to be investigated are precisely 
laid out in order that nothing that happens in the course of the dis- 
cussion and investigation can be suffered to divert the tribunal from 
the points laid out beforehand—from the points laid out, not in the 
heat of controversy in the forum, but deliberately at the outset. He 
was describing a process of adjudication in which the facts of these is- 
sues so carefully defined in advance are ascertained in a public hear- 
ing, upon an examination and cross-examination of those who speak 
from what they have heard and seen, all witnesses appearing in open 
court, confronting each other and confronting the parties. He was 
describing an application to the facts so found of a settled body of 
precepts, or of conclusions legitimately deducible therefrom by a 
fixed traditional technique of decision. In other words, he was 
describing a procedure in which there is every precaution to reach a 
purely objective solution at any cost; in which there is a treating of 
the controversy so far as possible as a type, as though the parties to 
it were X, Y and Z, and not the John Doe and Richard Roe and John 
Stiles that you and I know as our neighbors. He was describing a 
procedure in which there is a determination of the controversy in 
such a way as to insure deliberation and certainty as far as there may 
be certainty in things human, and an exclusion, so far as may be in 
things human, of every element of caprice, every element of the sub- 
jective, every element of those subtle influences that grow out of 
our knowing this man or not knowing that man, or of the rumor and 
report of the neighborhood in which the parties or the tribunal find 
themselves. Such was the ideal of administration of justice which 
had governed among English-speaking peoples at least since the end of 
the sixteenth century. We carried our faith in that ideal so far in this 
country that by constitutional provisions or by interpretation of 
them, or by reading this common law ideal into them, we had come to 
impose a judicial yoke upon the determination of every manner of 
controversy and upon every phase of governmental activity. More- 
over we had Lord Coke’s warrant for so doing. For he said that 
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there could be no wrong, judicial or extra-judicial, tending to the 
prejudice of the goods or fortune or inheritance of the subject but 
that the same should be looked into and corrected by the Court of 
King’s Bench. Well, times change and the law, as well as manners, 
change with them. 


In 1911 an Englishman by the name of Arlidge, who was the 
owner of a dwelling-house in the borough of Hempstead, which he 
was wont to let to tenants, on coming to that house with a prospec- 
tive tenant, found posted upon the door a notice that his house had 
been closed to human habitation by order of the borough council. 
Under the English housing act of 1909 it was provided that whenever, 
upon report of a medical officer or in any other way, the borough 
council became satisfied that a house let for human habitation was 
unfit to use as a dwelling, the borough council might make what was 
called a closing order, and by merely posting a copy of that order 
upon the door could make it impossible for the building to be let as 
a dwelling until the council saw fit to cancel the order. I suspect 
Arlidge was not very much surprised when he encountered this 
closing order, because barring the question of the condition in which 
he may have kept the premises, he was a conservative landlord, 
and the borough council was dominantly radical, and Arlidge had 
been in trouble with them before, as I find in the reports he has been 
in trouble with them since. So after several vain endeavors to pro- 


cure a cancelling of this order by the borough council, Arlidge, as 
the statute allowed, took an appeal to the local Government Board 


in London. He procured counsel to argue his appeal, made due 
preparation and was presently much astonished to receive a notice 
from the local Government Board that his appeal had been dis- 
allowed, although he had had no opportunity to appear before the 
Board or to present his case. It turned out that the Board 
had quietly sent an inspector down there to look at the house; the 
inspector had made a report of the condition in which he found it, 
the local Government Board had looked at the report, and, ac- 
cepting that report as sufficient, had rejected the appeal. Arlidge 
vainly endeavored to procure a copy of that report. He persistently 
sought an opportunity to be heard and to make his answer to the 
inspector’s report, or to argue what he had to say in opposition to it. 
The local Government Board said they acted upon their inspection 
report, which was sufficient for the Board. 


But Arlidge was of that good old obstinate litigious stock that 
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made the common law. He simply went back to his solicitor and 
directed mandamus proceedings in the King’s Bench to require the 
local Government Board to hear his appeal. I don’t know that he had 
read Lord Coke’s proposition that no wrong, judicial or extra-judi- 
cial, could happen to any subject, but that it should be corrected in 
the Kings’ Bench. At any rate. his lawyer knew it, and this man- 
damus proceeding was the resuit. The cause came on first in the 
King’s Bench, afterward in the Court of Appeal, where the judges 
held, as I think any common-law court would have held fifty years 
ago, as any American court, I suppose, would be required to hold 
under the terms of the Fifth and Fourteenth Amendments, as in- 
deed more than one public service commission has had occasion to 
learn when it has sought to act upon secret reports—I say the Court 
of Appeal held, as a good orthodox common-law decision, that when 
Parliament provided an appeal it meant an appeal according to. the 
ordinary decencies of a judicial proceeding. It meant an appeal in 
which the appellant should be heard; in which he should have an 
opportunity to present his side of the matter. It did not mean that 
the appeal could be disposed of without his having any opportunity 
to know its contents or to advance what he had to say in opposition 
to it. In 1915 the local Government Board took an appeal from the 
decision of tle Court of Appeal to the House of Lords, and in that 
hearing the highest tribunal of the British Empire reversed the 
Court of Appeal, set aside that judgment which I say is an orthodox 
common-law judgment—a judgment which any common-law court 
would have rendered as a matter of course, one that as I have said, 
any American court would be compelled to render under our con- 
stitution—they set it aside and said that if the ordinary and everyday 
procedure of the local Government Board was to hear appeals in 
that way, and if Arlidge received the same measure of treatment 
that every one else received who appealed to that Board, he had no 
ground of complaint. All that he could claim was to have the ordin- 
ary regular procedure of this administrative board applied to his 
case, and if so, it did not matter that that ordinary procedure was 
the procedure of Baldwin of the Hatchet, or the Ameer of Afghanis- 
tan. 

Well, that is a startling decision in the cradle of our common 
law, Westminister Hall. But it does not stand alone. The decision 
in the Arlidge case I suppose is nothing but a sign of the times. It 
it something that we have to consider along with a mass of phenom- 
ena that I think shows that we are entering upon a period of legal 
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development that has many of the possibilities of that more classic 
period in the seventeenth century when Lord Coke laid down the 
doctrine of which I spoke a moment ago. For not merely in Eng- 
land, where perhaps it has gone farther, but in this country, to a 
lesser extent in Canada, and throughout the English-speaking world, 
one of the striking phenomena in the large administration of justice, 
is the growth, the progress, of administrative justice. And this ad- 
ministrative justice, at least in its crude beginnings, appears to have 
much in it of the oriental; to have very much in it of a reversion to 
a primitive justice without law. 


Kipling tells us that in the East it is the privilege of a man or 
woman who has suffered a wrong, or has an enemy upon whom to be 
avenged, to claim a personal audience with the King; and this pri- 
vilege is not exercised without a certain risk, for that very bluntness 
of speech which may raise one suitor to honor when the Commander 
of the Faithful is in good spirits at the beginning of the audience, 
may later, when he is weary of doing justice, bring a petitioner to the 
edge of the ever-ready blade. You all remember how in the Arabian 
Nights Haroun al Raschid walked the streets of his capital in dis- 
guise at night, administering justice with one hand, and with the other 
relieving the tedium of the royal existence. You remember how one 
malefactor told a plausible tale or a clever story, and escaped without 
punishment, and even perhaps went off with the royal purse; while 
another who, to a less heinous offense theretofore committed, added 
the grievous offense of boring the Commander of the Faithful, was 
lucky if he got off with the extreme penalty of the law. It was a 
subjective, not an objective, administration of justice, but it had 
the merit that it dealt with individual cases; and this is an element 
in primitive justice from which we have never been able to escape, 
which we cannot put down, and which I think we are beginning to 
believe we ought not put down. Why is it, however, that it has been 
reserved for this present time to give us so large a development of 
this more primitive, this individualized element in the administra- 
tion of justice, when for three centuries every step we had been tak- 
ing was in the other direction? 


Beginning in this country about 1880, growing stronger about 
1890, assuming large proportions at the beginning of the present 
century, and extending continually, at the end of the first quarter of 
the century this phenomenon of administrative justice is perhaps the 
conspicuous feature of our American law. Some new administrative 
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tribunal is set up every day somewhere, and some existing ad- 
ministrative tribunal gets new powers every day. I do not think we 
can understand this phenomenon unless we consider along with it 
another and a closely connected phenomenon, and that is what I 
might call the primacy of the executive. Of course, legally there is 
no such thing. Legally the executive, legislative and judiciary are 
co-equal; and yet, if you look into our political and legal history it 
is not hard to discover that in the co-equality of the three depart- 
ments there has always been one that has been at least a step ahead; 
one that has been dominant de facto if they are de jure equal. In 
the beginning of our polity that primacy was in the legislature. In 
later Colonial times and in the earlier period of our constitutional 
polity the legislature confidently believed that if all three of the de- 
partments were ultimately responsible to the people, it was the 
legislature that immediately and pre-eminently represented the peo- 
ple; if the judiciary and the executive were ultimately answerable to 
the people, they were immediately answerable to the legislature as 
the immediate representative of the sovereign people. So we find 
in the first half of our national existence that legislatures did not 
hesitate, if judicial decisions were not to their taste, to send for the 
judges and interrogate them as to their reasons. They did not 
hesitate to treat the executive as subject to their inquiries. They con- 
ceived of themselves, and they were in truth, the leading member in 
this congeries of theoretically co-equal departments. I suppose the 
last echo of that claim of legislative primacy is to be seen in the 
arguments made at the impeachment of Andrew Johnson. 


Beginning a good while before, but strengthened immediately 
after the Civil War through the Fourteenth Amendment, we see 
the primacy of the legislature replacing by what we may fairly call 
the primacy of the judiciary. For a season it was conceived that 
no executive act was of much account until its validity had been in- 
quired into judicially. A statute was a mere preliminary of a judicial 
inquiry into its constitutionality. You all remember the story of 
Horace Greeley. When he wrote an editorial in his impossibly il- 
legible handwriting and the veteran Scotch typesetter who could 
always read Greeley’s writing—who was the only man that could— 
found himself stumped and took it down to the editor and asked 
what the word was, Greeley took one look at it and said. “Why, 
unconstitutional of course.” What else could it be. 

Now I tell this story in no invidious spirit whatever, because if 
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you look back a generation you will see a real change has come over 
us. A good many statutes are held unconstitutional today, but the 
carnival of unconstitutionality which perhaps was at its height be- 
tween 1890 and 1910 has certainly come to an end. That was the 
time when we looked to the judiciary to do the heavy work of govern- 
ment; when, for instance, at the time when grade crossings be- 
came a real problem in this country, one of the great states of the 
Union committed the regulation of such crossings to a court of 
equity. Those were the days when if there was a controversy over 
water rights it was determined not by a state board of engineers, but 
by a court of equity. Those days are over. The days when the 
Supreme Court of the United States had to decide statutes uncon- 
stitutional because they delegated executive powers to the judiciary 
are over. Now the question is one of how far they can go in dele- 
gating judicial powers to the executive; for today, if we have not 
actually entered upon such a period, we certainly are entering fast 
into one of executive primacy. 


The legislature said in the old days, we are the immediate and 
direct representatives of the people. We speak for the sovereign 
people. The court said, we speak for the fundamental higher law, 
above all rules and regulations, ordinances and statutes. We speak 
in the name of the sovereign people that ordained this constitution, 
that declared these fundamental principles. More and more today 
the executive is saying, I represent the people; I was elected by the 
people; I am the immediate representative of popular sovereignty. 
Iam the symbol of the sovereign people. If you judges 
don’t decide to my taste I will send an investigating committee to 
look and see what is the matter with you, and what you have been 
doing. If the legislature does not do what I tell them to do, I will 
appeal to the people from them. I will tell them their duty. As a 
Roman Emperor laid out a statute which the senate simply ratified 
by legislation, more and more we see signs of the executive in his 
message laying out legislation which it becomes the duty of legis- 
lators to put into legal effect. More than that, we are getting to 
some extent in this country, and they have actually in England, 
something very like the Roman lex regia, the statute whereby the 
sovereign legislative body finally delegated to the emperor all its 
legislative power, so that by virtue of that general statute he made 
the special statutes which were the real law. If you doubt that, I 
invite you to look at something that perhaps has not attracted your 
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attention, namely, what in England they call the statutory rules and 
orders. In England today a large part of legislation takes the form 
of Parliament saying on such and such a subject such and such a 
commission may make statutory rules and orders; and you get each 
year a little book of session laws and two volumes of statutory rules 
and orders each as big as a standard octavo law book. Who is mak- 
ing the law in England today? Well, of course, we say we don’t do 
things of that kind in this country. Perhaps not. But the newspapers 
are not a bad index sometimes of what is actually going on, as dis- 
tinguished from what is going on theoretically. Have you noted 
that in the Associated Press reports the rulings of an Attorney- 
General generally stand for law? We are told that the Attorney- 
General ruled so and so; such an executive officer ruled so and so; 
and in practice those rulings are very much more law than some of us 
think, or than we admit in the books. 


Take the revenue laws of the United States. How much of what 
actually governs the liability of the citizen for taxes is a matter 
of enactment, and how much is a matter of administrative rulings? 
Many of you have had occasion to notice these thick and increasingly 
thickening volumes of administrative rulings that govern one of the 
most serious liabilities of the citizen, in the details that really give 
life to the law. 


We have, then, two phenomena: the growth of administrative 
justice and this increasing primacy of the executive; obviously pretty 
closely related. There is another phenomenon that is to be brought 
into account along with these, and that I think is closely related to 
them—that is—an increase of the subjective in the judicial field itself. 
I will give you just one example of that phenomenon. In the strict 
law the type of legal precept is a rule of property or a rule of com- 
mercial law of much the same type. If you go back into primitave 
law you will find a defined, detailed state of facts with a definite 
legal consequence attached to it. In the Salic law we read that if 
one man shall call another a fox he shall pay so many shillings. In 
the laws of Ethelbert we read that for every finger nail he breaks the 
defendant must pay a shilling. In the Roman Twelve Tables if one 
breaks another’s limb, unless the parties agree on a compromise, the 
wrongdoers limb is to be broken. Thus a perfectly definite legal 
consequence is attached to a definite detailed state of facts. In the 
strict law we come to conceive of certain principles pretty definitely 
stated, whose logical consequences drawn out by a mechanical pro- 
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cess furnish rules for the case in hand. We work out certain con- 
ceptions, certain carefully limited types, to which we may refer 
cases, and when we so refer them, we know exactly what conse- 
quences are involved in that conception. The last century thought of 
all legal precepts in terms of rules or principles or conceptions. 


But notice a wholly different type of precept which has increas- 
ing importance every day in the administration of justice. I have 
been in the habit of calling these standards. The oldest of them, 
perhaps, is the standard of negligence. The law says that at our 
peril we must conduct ourselves with due care; conduct ourselves as 
a reasonably prudent person would under the circumstances. No 
definite detailed consequence attaches to a definite detailed state of 
facts; but really we leave to a jury, or to a trier of fact taking the 
place of a jury, the question of what as a matter of experience is the 
fair and reasonable thing. That is not a rule of law. The rule of law 
is that if negligence is found there is a liability for damages; but the 
significant thing, the crucial thing in a negligence case, is that question 
of whether a standard has been complied with, a question that can- 
not be solved by any logical process whatever, but is a matter of ex- 
perience and intuition—a matter of what seems reasonable and fair 
to the tribunal. New standards of that kind are getting to be very 
common in the law. The law of public utilities has several of them. 
We do not lay down an abstract rule that there must be a railroad 
station every so many miles. We do not consider an abstract railroad 
running through an abstract country, with abstract stations, and say 
there must be a station here or there or there, with such and such 
facilities, according to deductions from the conception of a railroad. 
We say that under the particular facts in this particular case it is 
not reasonable, as a matter of intuition and experience, to have a 
station at Podunk Crossing. It is a standard, not a rule or con- 
ception or principle ; and these standards are multiplying enormously, 
especially in legislation. Take the legislation as to films. The question 
of what is a proper film is a matter left to that kind of judgment. 
It is not a matter than can be deduced from the abstract conception of 
an abstract film. In other words, whenever we are dealing with hu- 
man conduct—and that is about three-fourths of the law—whenever 
we are dealing with human conduct and that increasingly important 
field of human conduct, the conduct of enterprises, we find the law 
resorting to these standards. 


Now I say that the three phenomena I have discussed are inex- 
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tricably inter-related; the growth of administrative justice, the 
primacy of the executive, and the rise of the legal standard as an 
agency of judicial administration of justice, are but phases of a 
larger movement that is heralding a new stage of legal development. 


A great many people are very much alarmed about this move- 
ment. An English lawyer has written a book on the subject entitled 
“The Decline of Liberty in England”. Professor Dicey, in the last 
edition of his book, just before he died, was inclined to recant every- 
thing that he had said about the growth of English law. He was 
rather inclined to think that English law was on the down grade 
because of this rise of administrative justice. Senator Beveridge 
delivered a very interesting address a few days ago in which he 
threw down the gauntlet, so to speak, to these phenomena. He 
thought our liberties were in danger; our whole system of insti- 
tutions was liable to go by the board because of this growth of ad- 
ministrative justice. The President of the New York State Bar 
Association this year, Mr. Guthrie, delivered an address on the sub- 
ject at the annual meeting last January, and he, too, sounded a note 
of warning. He blew a blast upon the trumpet to warn the people 
of the enemy that is upon our coasts. He, too, saw menace in these 
changes in our attitude towards justice, that seem to threaten our 
inherited, our time honored institutions. 

Chancellor Kent blew a resounding note upon the trumpet at 
the time of the Louisiana purchase; our whole institutions were in 
serious danger. Jefferson blew a blast upon the trumpet about Lord 
Mansfield’s improvement of the law through judicial decision, and he 
actually recommended to the legislature of Virginia to adopt the 
common law of England as it stood in the first year of George the 
First, because then he said “we will get rid of Mansfield‘s innova- 
tions.” The whole history of our law is full of this sort of thing. 
Sergeant Hill, one of the great lawyers in the eighteenth century, 
burnt his library because, he said, after the reforming activities of 
Lord Mansfield, lawyers did not need any books, and he was not going 
to be troubled by keeping them on his shelves. 

I think it is worth while to ask whether, instead of being alarm- 
ing phenomena, indicating a decay in our spirit of liberty, the rise of 
administrative justice, the primacy of the executives, and the growth 
of judicial justice through standards, are anything more than natural 
results of the evolution that we have been going through with 
economically and socially; an evolution that has changed us, as the 
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last census tells us, from a predominantly rural agricultural society 
to a predominantly urban industrial society. I think the circum- 
stances of that change are partly responsible, but I think along with 
it something else is responsible, namely, that we are conscious in 
every department of human activity, as we never were before, of 
the need for and the possibilities of individualization. 


We talk a great deal about the individual, but what did we 
mean in the last century by the individual? Did we mean John Doe 
and Richard Roe, creatures of flesh and blood? Not at all. It was 
a theoretical individual up there in a vacuum. A standard indi- 
vidual; and we reasoned about that standard individual or his qual- 
ities, and what was due to him and what he might justly do and 
might justly claim. John Doe and Richard Roe might or might 
not get the concrete justice that today we conceive to be the real 
issue. That was no matter. Abstract justice of abstract rules as 
applied to abstract men was our whole concern. This change is by 
no means confined to legal thinking. We find it in every walk of 
human activity. I was talking about this to a physician recently, He 
said, “I can tell you the same story. When I was admitted to the 
practice of medicine we used to treat rheumatism. We don’t treat 
rheumatism any more. We treat John Doe and Richard Roe, who 
are afflicted with rheumatic symptoms. When I was admitted to 
practice medicine we used to treat the heart, the lungs, the kidneys, 
and liver. We found a man whose symptoms seemed to indicate 
trouble with the liver, the heart, the lungs. We applied 
the remedies that were appropriate to the abstract heart, the abstract 
liver, the abstract lungs; and sometimes they helped the concrete 
liver and the concrete lungs, and sometimes they didn’t; but at 
any rate the eternal verities had been satisfied. Today we do not 
treat the heart, the liver, the lungs. We deal with John Doe and 
Richard Roe, whose heart or liver or lungs or kidneys do not func- 
tion as they should.” Nor is this attitude a matter of medical science 
only. In criminology we used to talk about the criminal and about 
crime. We punished crime. Today we are learning more 
and more that our problem is not crime, nor the abstract criminal 
up there in a vacuum. It is John Doe and Richard Roe, who go 
wrong for some reason or other, either in a particular case, or 
gradually in their whole conduct; and it is a question of dealing with 


those items of human flesh and blood. 
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Take our charitable and corrective institutions. I heard some 
one say recently that we had just passed out of the Stone Age 
in that respect. Formerly our treatment of orphans and of the 
destitute or of the mentally defiicient was a matter of buildings. 
We had an orphanage for the child; for children in the abstract. We 
had almshouses for the destitute. We put into those almshouses 
vagrants, and homeless children, and drunken unemployables, and 
worn out toilers alike, without any consideration of the concrete 
effect on the concrete victims. We had orphanages for children 
where today we try to find a home for each particular child. We 
dealt with the insane as a type, where today it is a question of John 
Doe or Richard Roe with particular pyschopathic symptoms. 


So this movement in the law is simply a part of that general 
movement in all human activities, to deal with the individual; not 
the abstract individual but the concrete human being in a society 
of human beings like himself. Not the abstract individual up there 
in a vacuum, but this individual here, rubbing elbows with you and 
me. In other words, our individualism of the last century 
was a theoretical individualism only. It was an abstract ra- 
tionalization of the reaction from the relationally organized society of 
the Middle Ages. It thought of standard, typical human beings, not 
the concrete human beings whose claims and desires and wants over- 
lap and conflict in the everyday occurrences of life. 


Now if that change to the concrete is at the botom of the pheno- 
mena I have been speaking of, the matter takes on a very different 
aspect. The beginnings of anything of this sort are crude; and our 
attempts at individualization at first probably do have a certain resem- 
blance to the individualized justice of Haroun al Raschid or of 
Baldwin of the Hatchet, or of the Ameer of Afghanistan. We are 
feeling for a judicial and administrative individualization. We are 
feeling for methods of dealing with the actual case and not with a 
theoretical, standard, typical case. I do not say for a moment that 
we are to give over all that we learned from the sixteenth to the end 
of the nineteenth century. This problem of conduct and of the con- 
duct of enterprise is not everything. Our economic order rests largely 
on the security of acquisitions and the security of transactions. Prop- 
erty must not depend upon legal standards. The negotiability of a 
promissory note must not depend upon legal standards. Those 
are not matters of intuition; they never ought to be. They 
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are governed by rules or principles, and a logically mechanical 
method of deduction. But when we try to think of the abstract 
human being, as we may properly think of an abstract estate in 
fee simple, of the abstract human being as we may properly 
think of the abstract promissory note, our methods necessarily 
fail. One promissory note is like another. You can simply take 
a blank promissory note and fill in the amounts and dates. But 
is there a blank human being that you can fill in in that way? 
Is there a blank case of negligence? When you are dealing 
with human conduct you have got to take account of variations 
and conditions and situations that are utterly irrelevent in our 
purely economic existence. 


If you look at ancient society you will see that the state 
had two chief activities, war and religion. If you look at the 
state today I think you will come to the conclusion that the two 
chief activities are legislation and administration: both of them 
very much abused. A clever Canadian lawyer delivered an ad- 
dress the other day on “The Rain of Law” (laughter). The 
congestion of legislation and the lawlessness of administration 
are the text of pretty nearly every presidential address before 
bar associations today. I do not say that there is not sound rea- 
son for jealousy as to the stretchings of traditional guaranties 
that are inevitably involved. But what I want to suggest to you 
is this: that the reason for the “rain of law” is not materialism 
or paternalism, or a decay of the ancient faith, or a loss of fiber 
in the American public, or anything of that sort. It is simply 
this: We are much more crowded than we were. Our pioneer 
versatility does not suffice in the complex, intricate, economic in- 
dustrial organization of today. Points of contact are more num- 
erous. Compromises are more difficult and more delicate. We 
cannot, in the society of today, do what we could do so easily 
in a rural, pioneer agricultural society. In the society of to- 
day we cannot say to one who conducts a great enterprise that 
we don’t know what is the law by which he is to be governed; 
we can’t say to him: go ahead and act at your peril and find out, 
and if you get hurt why, after all, that is your lookout. 


Let me give you just one comparison that perhaps will 
bring this matter home. A generation ago there was no traffic 
officers at the crossing to tell you when to cross and when not 
to cross. There were not any lines laid out on the country roads 

















WISCONSIN LAW REVIEW 





334 


to define the middle of the road so as to keep the traffic going 
one way or the other on its side of the road. There were not in 
our cities any white lines to tell us where to park our auto- 
mobiles. In the same way in every human activity the law said 
to us a very simple thing: adhere to the standard of what a 
reasonably prudent man would do, at your peril of liability in 
case you guess wrong. The jury will pass upon the matter after 
you have acted, and in the course of three or five years an elabor- 
ately reasoned opinion will be handed down to you to show you 
just exactly what was the trouble; and if it turns out that at the 
crisis of the occasion you guessed wrong, why you will pay for 
it, and if you guessed right, you won’t. With farmers driving 
lumber wagons over the highways, there was no difficulty in 
applying a doctrine of that sort. The chance of one farmer in- 
juring another one with a lumber wagon, was pretty remote, 
and the chance of anybody, while driving the family horse down 
the road, running over anybody was pretty remote. But with 
the advent of automobiles, motor trucks, pleasure vehicles, and 
motorcycles, we have got a different situation. When you and 
I approach a crossing at right angles on foot the law can say 
to us, at your peril, act each of you as a prudent man would. 
When we approach the same crossing at right angles in our cars, 
both of us going pretty fast, the law cannot exactly say to us, well, 
both of you fellows guess at your peril, and if you guess wrong, one 
or both of you will have to answer. Especially in the complicated 
economic organization of today the law cannot say to the business 
man, well, you guess; you employ a lawyer by the year to give you 
the best guess that he can, and then as the result of litigation we will 
tell you five years afterwards whether your guess as to the conduct 
of your business was the correct one or not. We are in a busy, 
crowded world, and when we do anything today we must specialize. 
Our activities today must be chiefly in our specialties. We cannot 
waste our time and substance on the mere incidents of our life; and 
so for those incidents the law is coming more and more today to do 
what we do with our traffic on the streets. These lines drawn upon 
the sidewalks and in the streets are examples of what we try to do by 
legislation. We try to tell men in advance what they may do and 
what they may not, as far as it is possible; and our administrative 
commissions are nothing but traffic officers, as it were, with signals 
to tell us when to cross and when not to cross, and where to cross. 
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In the old days there was no such thing as a jaywalker. You could 
cross the street wherever you pleased, subject to your liability for 
negligence. Today we cannot permit a freedom of that kind. It 
impedes traffic, it imperils life, it creates an impossible tangle in our 
highways; so we station a man at the crossing to tell people what to 
do. 


Now I say that is not paternalism nor maternalism. It is an 
application to the circumstances of the world of today of that same 
inventive common sense that worked out a legal system for pioneer, 
rural, agricultural America—a system that served so well the cir- 
cumstances of that time. I do not deny that there are certain perils 
involved in this telling people what to do and what not to do by special 
directions for the case in hand rather than by general rules. All 
experiments involve certain dangers. I suspect that if one studied the 
great constructive creative era of our institutions, the era from 
the Revolution to the Civil War, we should find there were some per- 
ils involved in some of the things we did then. I do not deny that 
there are some things we have got to look out for now. Undoubtedly 
there is a large element of the personal in this individualization. 
That personal element undoubtedly carries with it certain dangers to 
the security of acquisitions, even in a degree danger to our personal 
liberty. But that danger is not confined to the activities of adminis- 
trative boards. 


Let me review for just a few moments some of the things that 
are not uncommon in legislation, in adminsitration and in adjudication 
today. I spoke first of legislation. In the nineteenth century above 
everything else we were afraid of what we called special legislation. 
We wanted a general law. Nearly all our state constitutions had 
provisions that there should be no special legislation on any subject 
where a general law was possible. That is the way we thought. 
That is the way we legislated, because general legislation was ap- 
propriate for the circumstances of the time. Take the question of 
contributory negligence. That question has made infinite trouble 
in the law. The judiciary has tried in one part of the world and an- 
other no less than five solutions of that problem of contributory neg- 
ligence. But every one of those solutions had this peculiarity: 
whatever it was it applied to everybody. Whatever the rule, whether 
the orthodox rule as to contributory negligence as we ordinarily un- 
derstand it, or the last clear chance rule, or the doctrine of com- 
parative negligence, or the Roman law doctrine of division of the 
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loss, at any rate the same rule applied to the railroad company whose 
freight train ran over some one at a crossing, and to a farmer driving 
his lumber wagon. Trojan and Tyrian were treated alike. Presently 
the legislature came to deal with contributory negligence. What 
did it do? The Federal Government and the legislatures of thirteen 
states gave us statutes on the subject; and they made a special pro- 
vision as to contributory negligence for employees of railroad com- 
panies. There may be something special and peculiar about em- 
ployees of railway companies in the matter of contributory negli- 
gence. It may also be that employees of railway companies were re- 
markably well organized. At any rate, the state of Nevada made a 
special law for contributory negligence, not of railway employees, but 
of employees in mines. I simply invite your attention to that dif- 
ference between the tendency of our lawmaking today, the tendency 
to deal with a special case, specially and peculiarly, and our former 
methods of broad generalization. 


Let us turn to administration. A few years ago an employee of 
the Knickerbocker Ice Company of New York, came home one night 
in a very shaky condition, nervous, white in the face and shaky. His 
wife asked him what was the matter. He said that while they were 
putting ice in the basement of Hogan’s saloon, a three hundred pound 
block of ice fell on him, and he was very much shaken up. He did 
not get any better. His wife sent for a physician to whom he told 
the same story. They sent him to the hospital, where he died at 
one o’clock that morning—of delirium tremens. His wife put in a 
claim for compensation before the Commission. The evidence there 
showed that during the day he had not been either upon the ice 
wagon or the water wagon. He was not on the outside laying in 
ice. He was on the inside of the saloon laying the foundation for 
the fatal attack that took him off that night. There was not an 
abrasion upon his body. There wasn’t anything except his state- 
ment to his wife and to the doctor to show that there had been any 
accident. But the statute said that the Commission should not be 
governed by the technical rules of evidence, and it seemed to that 
Commission a technicality that there had to be any demonstration of 
connection between the employment and the injury. So in laudable 
desire to distribute the economic surplus, the Commission held the 
Ice Company liable; and under the provisions of the statute it gave 
the New York Court of Appeals a great deal of trouble by a divided 
court to upset that award. Moreover, the court upset it under cir- 
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cumstances that will make it very easy to make such awards so that 
they will get by. 

Well, we say administration is crude; we don’t expect much more 
than tnat, after all, from these new, rather crude bodies of laymen. 
It is isteresting, however, to see what the courts are doing nowadays. 
In Texas recently this case occurred in one of the larger cities. A 
landlord had promised the tenant that he would fix a fastening on a 
window upstairs. He didn’t do it. A small child of the tenant was 
lookiag out of the window, the fastening gave way, and the child fell 
through out into the street and was injured. The landlord was ob- 
viously a pretty bad man. But after all he was not immediately the 
person in charge of the premises, and they could not hold him upon 
contract, one would suppose, for anything more than the damage 
resulting from a breach of any contract he might have made to re- 
pair the window. According to the ordinary doctrines of the law 
of tort it is the occupier of the premises that is liable for conditions 
of the premises, and he was not the occupier. The Court said it 
could not give any very good reason, but it rather thought this was 
a contract with the tenant for the benefit of the infant, on which the 
infant could recover damages. At any rate, it was sure of one thing, 
and that was that the landlord would have to pay. 


Let us take another case. I want to locate these cases clear to the 
other end of the country, because in that way we can get questions 
that are non-controversial. Take a case in a Southern state, a case 
of injury through use of the family automobile and compare it with 
the case of the family horse. If little Willie took out the family 
horse, as the colored clergyman said, surruptitious and clandestine, 
and went out and injured somebody, it was perfectly well settled that 
the father was not liable unless the plaintiff showed agency on the 
part of the child, or negligence on the part of the father. Well, of 
course, the possibilities of little Willie injuring anything by the family 
horse were not very great, and we got along very comfortably on 
that doctrine. But when Willie began to take out the family auto- 
mobile and drive that up and down the highway on a frolic of his own, 
without his father’s knowledge, a number of courts began to see that 
the father was liable. They didn’t give us any particular reason, 
and teachers have been struggling to find out the reason. Some 
courts have held to the ancient faith and said he is not liable; but a 
number of courts in one way or another are making the parent res- 
pond, and it is for us, mere theorists of law, teachers of law, to find 
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out the reason. No doubt the reason is there. We have not yet 
found it. But presently some of us will find out the reason that has 
been there all the time. At any rate, what I want to suggest to you 
is that you get in judicial decision that same creative process to meet 
a new situation that we have seen in rather crude legislative attempts 
to grapple with the actual concrete situation by special statutory 
rules and in the concrete individualization that is going on every day 
in our administrative commissions. 


Well, if I am not going to paint a picture of the decadence of 
our institutions and of the decadence of civil liberty and of the 
loss of moral fibre in the American people, what shall I say is the 
moral to draw from this growth of administrative justice and its con- 
comitant phenomena? I think it is simply this: That the need for 
philosophers of law did not stop with Kent and Story; that the op- 
portunity for creative, constructive work in law did not stop with 
Mansfield, in the eighteenth century; that the inventive, creative 
spirit of the founders of our American polity, of the great judges who 
made the feudal land law of England and a few institutions of the 
old law merchant into the law of nineteenth century America, is need- 
ed today, and is at work beneath the surface, and about to achieve 
great things, just as it achieved great things at the time our polity 
was founded. 


In the nineteenth century the creative, constructive, juristic 
thinking of the eighteenth century was succeeded by a certain juristic 
pessimism. It became the fashion to say: We must not seek actively 
to make or to improve the law nor to find the legal means of making 
smooth the way of justice or of setting right the things that go 
wrong ; these things will right themselves. In a certain sense they do. 
But it is because human beings revolt at situations that shock their 
consciences, and bestir themselves to find something better. We 
should not leave this wholly to the laity. Continuity with the past 
is a condition of legal development, but it is not therefore a duty nor 
is it the duty of the lawyer to fight a rear-guard action against the 
movement for individualization that is going on in every department 
of human activity. It is not the whole duty of the lawyer to sound 
warning blasts and kick against the pricks and try to obstruct the on- 
ward march of preventive justice. It is for the lawyer to study the 
crudities and the defects that are involved in any evolution of this 
sort, to study the problems and the means of meeting them with the 
legal materials that are at hand, and to do the same job of creative, 
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constructive, legal thinking, and philosophic juristic writing, and 
philosophic judicial decision that was done by Marshall and Kent, 
Story and Shaw, Gibson and Ruffin. Let us think as they did, in 
terms of “can” not of “can’t”; let us strive, as they did, to make the 
legal materials of the past into a body of living precepts of justice for 


the present. 
Roscoe Pounp. 
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JURISDICTION OVER ALIEN MERCHANT VESSELS 


There is great need for a restatement and codification of that 
branch of international law which deals with territorial waters and 
the jurisdiction of the littoral state over alien merchant vessels in or 
near those waters. Such a task would, however, require official in- 
ternational action to give it final authority, and it is too extensive 
an undertaking to be attempted even in a private scientific manner 
here. We shall, therefore, confine our attention to two specific 
questions within the general field already referred to, hoping by a 
treatment of those two questions which are of special interest today 
to fix in a manner the extreme limits of the jurisdiction of the littoral 
state over alien merchant vessels within and without its territorial 
waters. Those questions relate to: (1) the power of the littoral 
state over alien merchant vessels within its territorial waters, and, 
(2) the power of the same state over these vessels outside that area." 


1. 


The first question to be dealt with relates to the extent of the 
authority properly exercisable by a littoral state over alien merchant 
vessels at the time in its ports. Alien merchant vessels merely pass- 
ing through the marginal belt escape, of course, all control by the 
littoral state unless they disregard regulations concerning navigation, 
fisheries, customs, or quarantine. The crucial test of a littoral state’s 
power does not arise until the alien merchant vessel has entered a 
port or come to anchor in her territorial waters. 

If the student of international law had been asked a few months 
ago to state the law covering the jurisdiction of a littoral state over 
alien merchant vessels within its territorial waters, particularly 
within its ports and harbors, he would probably have said something 
like this : 

The alien merchant vessel has the right to enter and navigate peaceably 


and without injury to the littoral state the territorial waters of the latter. 
This vessel also has the right to enter the ports and harbors of a littoral 





10ne assumption of law, and only one, is made here, namely, that there is 
such an institution in the law as a “marginal belt,” distinct from the high seas. 
That helt may be three miles wide or more. The problems here discussed re- 
main the same. It is believed that the assumption made is sound and that the 
marginal belt may be understood to extend to a distance of three miles from low- 
water mark. See references given in the course of the opinion in Cunard Steamship 
Company v. Mellon, below. 
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state so long as it observes the port regulations respecting navigation, 
quarantine and customs. The littoral state may impose such reasonable 
regulations under the latter headings as it sees fit. It may even in case 
of emergency exclude the alien merchant vessel from its ports and harbors 
entirely and in time of war from its territorial waters generally. It may 
regulate what takes place on the alien merchant vessel insofar 
as conditions maintained or acts performed there affect the peace 
of the port or the safety and well being of those on shore. By long 
established and generally recognized practice the internal economy of the 
vessel is free from the jurisdiction of the littoral state. 


Today, as a result of the decision of the Supreme Court of the 
United States in Cunard Steamship Company v. Mellon,” considerable 
doubt is cast upon the soundness of this view. 


The principal case arose out of suits by steamship companies 
operating passenger ships between United States ports and foreign 
ports to enjoin threatened application to them and their ships of 
certain provisions of the National Prohibition Act. The defendants 
were officers of the United States charged with the act’s enforce- 
ment. In the first ten cases the plaintiffs were foreign corporations 
and their ships were of foreign registry, while in the remaining two 
the plaintiffs were domestic corporations and their ships were of 
United States registry. All the ships had long carried and still carried, 
as part of their sea stores, intoxicating liquors intended to be sold or 
dispensed to their passengers and crews at meals and otherwise for 
beverage purposes. Many of the passengers and crews were accustom- 
ed to using such beverages, and insisted that the ships carry and sup- 
ply liquors for such purposes. By the laws of all the foreign ports at 
which the ships touch this was permitted, and by the laws of scme it 
was required. The liquors were purchased for the ships and taken on 
board in the foreign ports, and were sold or dispensed in the course 
of all voyages, whether from or to those ports. 


The administrative instructions dealing with the subject had 
varied since the National Prohibition Act went into effect. On 
October 6, 1922, the Attorney General, in answer to an inquiry by 
the Secretary of the Treasury, gave an opinion to the effect that the 
National Prohibition Act, construed in connection with the 18th 
Amendment to the Constitution, makes it unlawful (a} for any ship, 
whether domestic or foreign, to bring into territorial waters of the 
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United States, or to carry while within such waters, intoxicating 
liquors intended for beverage purposes, whether as sea stores or 
cargo, and (b) for any domestic ship, even when without those 
waters, to carry such liquors for such purposes either as cargo or sea 
stores. The President thereupon directed the preparation, promulga- 
tion, and application of new instructions conforming to that con- 
struction of the act. Being advised of this, and that, under the new 
instructions, the defendants would seize all liquors carried in con- 
travention of the act as so construed, and would proceed to subject 
the plaintiffs and their ships to penalties provided in the act, the 
plaintiffs brought these suits. 


The hearings in the district court were on the bills or amended 
bills, motions to dismiss, and answers, and there was a decree of dis- 
missal on the merits in each suit. 


The court in the instant case apparently held that the littoral state 
may treat its marginal waters as an integral part of the area over 
which it exercises territorial jurisdiction and that a merchant ship of 
one country voluntarily entering such territorial limits subjects her- 
self completely to the jurisdiction of the littoral state. Such a decision 
challenges the traditional exception to the jurisdiction of the littoral 
state as respects the internal economy of the vessel and tends to wipe 
out entirely any remaining immunity which the merchant vessel of 
one state lying in the territorial waters of another may have hitherto 
enjoyed. 


The position of the Court in holding the marginal belt to be en- 
tirely on a par with continental national territory is believed to con- 
stitute an error not without influence on the whole decision. Upon 
this point the court declared: 


Various meanings are sought to be attributed to the term “territory” 
in the phrase, ‘the United States and all territory subject to the juris- 
diction thereof’. We are of opinion that it means the regional areas— 
of land and adjacent waters—over which the United States claims and 
exercises dominion and control as a sovereign power. The immediate con- 
text and the purport of the entire section show that the term is used in a 
physical, and not a metophorical, sense,—that it refers to areas or dis- 
tricts having fixity of location and recognized boundaries. See United 
States v. Bevans, 3 Wheat. 336, 390; 4 L. ed. 404, 417. 


It now is settled in the United States and recognized elsewhere that the 
territory subject to its jurisdiction includes the land areas under its 
dominion anc control, the ports, harbors, bays, and other inclosed arms 
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of the sea along its coast, and a marginal belt of the sea extending from 
the coast line outward a marine league, or 3 geographic miles. Church v. 
Hubbart, 2 Cranch 187, 234; 2 L. ed. 249, 264; The Ann. 1 Gall. 61; Fed. 
Cas. No. 397; United States v. Smiley, 6 Sawy. 640; Fed. Cas. No. 
16,317; Manchester v. Massachusetts, 139 U. S. 240, 257, 258; 35 L. ed. 
159, 164; 11 Sup. Ct. Rep. 559; Louisiana v. Mississippi, 202 U. S. 1; 
50 L. ed. 913, 931; 26 Sup. Ct. Rep. 408, 571; 1 Kent’s Commentaries, 12th 
ed., 29; 1 Moore, International Law Digest, 145; 1 Hyde, International 
Law, §141, 142, 154; Wilson, Jnternational Law, 8th ed. § 54; Westlake, 
International Law, 2d ed., pp. 187 et seq.; Wheaton, International Law, 
5th Eng. ed. (Phillipson) p. 282; 1 Oppenheim, International Law, 3d ed. 
£185-189, 252. This, we hold, is the ter1itury which the (Lighteenth) 
Amendment designates as its field of operation; and the designation is 
not of a part of this territory but of ‘all’ of it. 


Yet it is obvious that the generally recognized right of alien 
merchant vessels innocently to navigate the national marginal belt 
denies this conclusion. So for the right of refuge from stress 
of weather. The authority of the littoral state over its marginal 
waters is evidently something less than its authority over its land 
areas. How much less, and by what reason it must be held to be so 
diminished we shall see later. 


Passing on to the status of American merchant vessels outside 
of American waters the Court finally reaches the question of the sta- 
tus o1 alien merchantmen in American ports. The Court in render- 
ing it opinion on this central issue said, among other things: 


A merchant ship of one country, voluntarily entering the territorial 
limits of another, subjects herself to the jurisdiction of the latter. The 
jurisdiction attaches in virtue of her presence, just as with other ob- 
jects within those limits. During her stay she is entitled to the protection 
of the laws of that place, and, correlatively, is bound to yield obedience 
to them. Of course, the local sovereign may, out of consideration of public 
policy, choose to forego the exertion of its jurisdiction, or to exert the same 
in only a limited way; but this is a matter resting solely in its discretion. 
The rule, now generally recognized, is nowhere better stated than in 
The Exchange v. M’Faddon, 7 Cranch, 116, 136, 144; 3 L. ed. 287, 298, 
296, where Chief Justice Marshall, speaking for this court, said: 


‘The jurisdiction of the nation within its own territory is necessarily 
ex:.lusive and absolute. It is susceptible of no limitation not imposed by it- 
self. Any restriction upon it, deriving validity from an external source, 
would imply a diminution of its sovereignty to the extent of the restric- 
ticn, and an investment of that sovereignty to the same extent in that 
power which could impose such restriction. 


‘All exceptions, therefore, to the full and complete power of a nation 
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wichin its own territories, must be traced up to the consent of the nation 
itself. They can flow from no other legitimate source. . . 


“When private individuals of one nation spread themselves through an- 
other as business or caprice may direct, mingling indiscriminately with 
the inhabitants of that other, or when merchant vessels enter for the pur- 
pose of trade, it would be obviously inconvenient and dangerous to society, 
and would subject the laws to continual infraction, and the government to 
degradation, if such individuals or merchants did not owe temporary and 
local allegiance, and were not amenable to the jurisdiction of the country. 
Nor can the foreign sovereign have any motive for wishing such exemp- 
tion. His subjects thus passing into foreign countries are not employed 
by him, nor are they engaged in national pursuits. Consequently they are 
powerful motives for not exempting persons of this description from the 
jurisdiction of the country in which they are found, and no one motive 
for requiring it. The implied license, therefore, under which they enter, 
can never be construed to grant such exemption.’ 


It will be noted that the principal authority on which the Court 
relies is the celebrated case of The Exchange v. M’Faddon from 
which three paragraphs were quoted by the Court as indicated above. 
The main principle which the court drew from the opinion in The 
Exchange v. M’Faddon was the principle that all exceptions to the 
complete jurisdiction of a nation within its territories (and territorial 
waters) must be traced up to the consent of the nation itself. A 
comparison of the text of the opinion in the principal case with that 
in The Exchange v. M’Faddon will reveal, however, a rather start- 
ling exercise of discretion on the part of the court in quoting from 
the opinion in the earlier case. In The Exchange v. M’Faddon Mr. 
Chief Justice Marshal did not stop with the principle that all ex- 
ceptions to territorial jurisdiction must be traced to the consent of 
the littoral nation, nor did he make that holding the basis for a con- 
clusion that the schooner The Exchange, which was originally owned 
by American citizens, and which had sailed from Baltimore for a 
Spanish port in 1809, been captured by the French in 1810 and con- 
verted into a public vessel of the French government, was liable to 
the jurisdiction of the ordinary judicial tribunals of this country. The 
outcome of the deliberations of the Court in that case was to hold The 
Exchange immune from such jurisdiction. On what basis? On the 
basis of the principle that certain exceptions to complete territorial 
jurisdiction on the part of the littoral state had been created by tacit 
consent, and that these exceptions must be held to be law as matters 
then stood. The words of the Court may profitably be quoted. 
After stipulating that all exceptions to territorial jurisdiction must 



































JURISDICTION OVER ALIEN MERCHANT VESSELS = 345 


be traced to the consent of the nation itself, as in the second para- 
graph from its opinion quoted above, the court in that case immediate- 
ly continued : 

This consent may be either express or implied. In the latter case 
it is less determinate, exposed more to the uncertainties of construction 
but, if understood, not less obligatory. 

. . all sovereigns have consented to a relaxation in practice in cases 


under certain peculiar circumstances of that absolute and complete juris- 
diction within their respective territories which sovreignty confers. 


This consent may in some instances be tested by common usages and 
by common opinion growing out of that usage. 

A nation would justly be considered as violating its faith, although 
that faith might not be expressly plighted, which should suddenly and 
without previous notice exercise its territorial powers in a manner not 
consonant to the usages and received obligations of the civilized world. 


It will be observed that the Court in the principal case omitted to 
quote these pregnant paragraphs of the great Chief Justice. Instead, 
attention was abruptly turned to a paragraph occurring later in the 
opinion in the case of The Exchange where the Court dealt with the 
situation of private indivdiuals. Even here the full paragraph is not 
quoted and the concluding sentences thereof, wherein the court em- 
phasizes the compatibility of such reasoning with the immunity it 
accorded by practice to ships such as The Exchange, are omitted. 


The Court was not called upon in the case of The Exchange to 
discuss the immunities if any of alien private vessels. For the law 
upon the status of such vessels reference must be made to such cases 
as Regina v. Lesley, 1860;° Regina v. Anderson, 1868 ;* and Wilden- 
hus’s Case, 1886.5 In the last-named case the Court said, among 
other things : 


From experience, however, it was found long ago that it would be benefi- 
cial to commerce if the local government would abstain from the in- 
ternal discipline of the ship and the general regulation of the rights and 
duties of officers and crew toward the vessel or among themselves. And 
so by comity it came to be generally understood among civilized nations 
that all matters of discipline and all things done on board which af- 
fected only the vessel or those belonging to her and did not involve the 
peace or dignity of the country or the tranquility of the shore should be 
left by the local government to be dealt with by the authorities of the 
nation to which the vessel belonged as the laws of that nation or the in- 





*Bell’s Crown Cases Reserved, 220. 
“11 Cox, Crown Cases, 198. 
4120 U. S. 1; 7 Sup. Ct. Rep. 385; 30 L. Ed. 565. 
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terests of its commerce should require . . . Such being the general public 
law on this subject treaties and conventions have been entered into by na- 
ticns having commercial intercourse, the purpose of which was to settle 
and define the rights and duties of the contracting parties with respect 
to each other in these particulars and thus prevent the inconvenience that 
might arise from attempts to exercise conflicting jurisdictions. 


It will be noted that the Court in Wildenhus’s Case did not leave 
the immunity of the internal affairs of the alien merchant vessel to 
rest on comity alone, nor did it hold that treaty agreement was neces- 
sary to confer such immunity. The immunity arose from comity 
originally and might be better protected by treaty agreements in the 
interest of preventing misunderstanding. But as the law stood in 
the mind of Mr. Chief Justice Waite in 1886 the immunity in ques- 
tion was real, existent and established “in the general public law”. The 
decisions in the other cases just cited provided support for the hold- 
ing in the Wildenhus case. The latter remains the ruling decision up- 
on the point today. As Professor Charles Cheney Hyde, now Soli- 
citor for the Department of State, points out in his monumental 
treatise on Jnternational Law Chiefly as Interpreted by the United 
States, published in 1922, the United States has protested against 
the assertion of jurisdiction over controversies of the class described 
(on American vessels) by local magistrates in the territory of for- 
eign state with which no treaty agreements according such juris- 
diction had been concluded.® 

We may conclude that The Exchange v. M’Faddon did not give 
authority for the conclusion drawn in Cunard Steamship Company 
v. Mellon, and that the action of the Congress of the United States, 
if such it was intended to be, in interfering with the strictly internal 
affairs of alien merchant vessels in our ports, was contrary to es- 
tablished international law on that point. Cunard Steamship Com- 
pany v. Mellon is wrong in holding otherwise. 

This is not, however, to say at this point that the Congress 
could not take such action on other grounds. In a quotation from a 
later case, said also to follow The Exchange v. M’Faddon, namely 
Patterson v. The Bark Eudora, decided in 1903,’ the court in the 
instant case went on to say: 


In the Patterson Case the court added: ‘Indeed, the implied consent to 
permit them (foreign ships) to enter our harbors may be withdrawn; and 





*Hyde, International Law, § 222. 
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if this implied consent may be wholly withdrawn it may be extended upon 
such terms and conditions as the government see fit to impose.’ 


We have here a new basis on which the action of the United 
States might be based. Perhaps the Court intended to imply that the 
action under view in the Cunard Company case was based in part 
on such a foundation. That is not clear, seeing the casual manner in 
which the citation from the Patterson case is made. And there is, 
of course, something of a contradiction between this argumentation 
and that already relied upon by the Court. If the action of Con- 
gress be not contrary to international law, as had already been held 
by the Court, there were no need to place that action upon a special 
ground and justify it as an action by way of imposing conditions 
beyond the limits of the law. 


Such imposition of extra-legal conditions of entry has been 
undertaken by the United States in other cases, and the action upheld 
by the Supreme Court, as in the La Follette Seamen’s Act. The 
Court said, in Strathearn Steamship Co. v. Dillon, 1920* where this 
statute was involved: 


This case presents questions arising under the Seamen’s Act of March 
4, 1915 (Statutes, c. 153; 38 Statutes 1164). It appears that Dillon, the 
respondent, was a British subject, and shipped at Liverpool on the eighth 
of May, 1916, on a British vessel. The shipping articles provided for a 
voyage of not exceeding three years, commencing at Liverpool and end- 
ing at such port in the United Kingdom, as might be required by the 
master, the voyage including ports of the United States. The wages 
which were fixed by the articles were made payable at the end of the 
voyage. At the time of the demand for one-half wages, and at the 
time of the beginning of the action, the period of the voyage had not 
been reached. The articles provided that no cash should be advanced 
abroad or liberty granted other than at the pleasure of the master. This 
it is admitted, was a valid contract for the payment of wages under the 
laws of Great Britain. The ship arrived at the Port of Pensacola, Florida, 
on July 31, 1916, and while she was in that port, Dillon, still in the em- 
ploy of the ship, demanded from her master one-half part of the wages 
theretofore earned, and payment was refused. Dillon had received noth- 
ing for about two months, and after the refusal of the master to comply 
with his demand for one-half wages, he filed in the District Court of the 
United Staes a libel against the ship, claiming $125, the amount of wages 
earned at the time of demand and refusal. 

We come then to consider the contention that this construction renders 
the statute unconstitutional as being destructive of contract rights. But 
we think that this contention must be decided adversely to the petitioner 
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upon the authority of previous cases in this court. The matter was fully 
considered in Patterson v. The Bark Eudora, 190 U. S. 169; 23 Sup. Ct. 
Rep. 821; 47 L. Ed. 1002, in which previous decisions of this court were 
reviewed, and the conclusion reached that the jurisdiction of this govern- 
ment over foreign merchant vessels in our ports was such as to give author- 
ity to Congress to make provisions of the character now under considera- 
tion, that it was for this Government to determine upon what terms and 
conditions vessels of other countries might be permitted to enter our har- 
bors, and to impose conditions upon the shipment of sailors in our 
own ports and make them applicable to foreign as well as domestic 
vessels. Upon the authority of that case and others cited in the opinion 
therein, we have no doubt as to the authority of Congress to pass a statute 
of this sort applicable to foreign vessels in our ports and controlling the 
employment and payment of seamen as a condition of the right of such 
foreign vessels to enter and use the ports of the United States. 


In considering this line of reasoning, one might well raise a 
question which has not, apparently, troubled the Court hitherto. Is 
it justifiable for a state in this manner to demand rights beyond or 
contrary to those accorded by general law even as the price of a con- 
cession which, it is admitted, may be granted or withheld at discre- 
tion? Can the rules of the general law be violated even on the pre- 
text of setting conditions of entry for alien merchant vessels? 

Probably not. It has long heen held that treaty agreements be- 
tween two or more states may not violate general international law, 
or authorize its violation by the parties. An attempt to do anything 
of this sort would not only fail of legal effect for other parties 
but could not be regarded as legally binding for the parties signatory. 
And an agreement or arrangement of this sort in shape less formal 
than a treaty must come under the same condemnation. Even com- 
pliance by the second party could not make the action legal. So far 
as illegal or extra-legal conditions of entry are concerned, Patterson 
v. The Bark Eudora and Strathearn S. S. Co. v. Dillon are both 
unsound. 


That the United States once held this opinion and acted upon it 
is revealed by instructions sent from Washington to the American 
Minister in Madrid on October 28, 1852, in discussions arising out of 
the treatment accorded to an American vessel, The Crescent City, 
by the officials of Spain in Cuba. In those instructions it was said: 


You will state that this government does not question the right of every 
nation to prescribe the conditions on which vessels of other nations may 
be admitted into her ports. That, nevertheless, those conditions ought 
not to conflict with the received usages which regulate the commercial 
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intercourse among civilized nations. That those usages are well known 
and long established and no nation can disregard them without giving just 
cause of complaint to all other nations whose interests would be affected 
by their violation.® 


It is believed that these statements embody sound principles of law 
upon the point in question. 

The foregoing discussions may be summed up as follows: A 
littoral state may not interfere in the strictly internal affairs of alien 
merchant vessels in its ports or territorial waters under an immunity 
accorded by common international law by way of exception to the 
complete territorial jurisdiction of that state, and Cunard Steam- 


ship Company v. Mellon is wrong on this point; no state may exact, 
as conditions of entry, rights over alien merchant vessels in its ports 


or territorial waters contrary to the principles of common internation- 
al law, and Cunard Steamship Company v. Mellon is wrong in fol- 
lowing Strathearn Steamship Company v. Dillon and Patterson v. 
The Bark Eudora on this point. 

One or two additional comments should be made. 

It is, in the first place, important to note that the Court, under 
the principles of its own jurisprudence, was under no obligation to 
adopt unsound conclusions regarding the principles of law involved 
in these cases. The violation of international law in each case came 
from Congress. The Court has held that, being a domestic tribunal, 
it is bound to apply national legislation even at the expense of in- 
ternational law. Redress, it is said, must be sought through diplomatic 
action by states whose rights have been injured. The Court 
could have invoked this line of reasoning in connection with the Sea- 
men’s Act and the Volstead Act with equal facility. The present 
writer believes the doctrine of Whitney v. Robertson to be unsound, 
but it is ruling law today, and could be invoked to support the legis- 
lation at stake in the principal case without violating the well-estab- 
lished doctrines of the law. 

Finally, it may be desirable that the internal affairs of alien mer- 
chant vessels be shorn of the immunity to which they are now en- 
titled. Extraterritoriality is on the wane all over the world. While 
this would at first lead to much confusion and many conflicts of 





8C. M. CONRAD, Acting Secretary of State, to D. M. BARRINGER, Minister 
of the United States of America near the court of Madrid, 28 October, 1852; in 
House Executive Document 86, 33rd Congress, 1st Session. 


*Whitney v. Robertson, 1888, 124 U. S. 190; 8 Sup. Ct. Rep. 456; 31 L. Ed. 386. 
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laws and regulations, it would eventually compel the nations to con- 
sult together and standardize their seamen’s laws—and alcoholic le- 
gislation? But until this result is attained by treaty agreement or 
general practice, the action of one state in disregarding that immunity 
is contrary to the law. That this illegal action may signalize the first 
beginnings of the new general practice which will eventually alter 
the common law does not save that first action from the stigma of 
illegality. Concerted action by formal international legislation in 
the shape of treaty agreements, not unilateral action in defiance of 
existing law, is the sort of action desired. 


(To be concluded ) 


PITMAN B. Potter 


WOMEN’S EQUALITY LEGISLATION IN WISCONSIN 


Wisconsin women are pioneers in the evolution of equality 
laws. The common law conceptions of the powers and rights of 
married women have been shoved aside. For centuries the Anglo- 
Saxon law placed women in a state of subservience. The husband 
and wife were one and “that one was the man”. The feme covert 
was a legal nullity, but today, she is a legal entity. What has caused 
this change? Wisconsin was the first state to attempt the granting 
of absolute equality to women. So Chap. 529 of the Wisconsin Laws 
of 1921' was passed in the form of a blanket act which has since 
aroused much speculation, consternation, happiness, and sounded a 
warning to sister states. Because of the general wording of the 
law, a very interesting legal and political problem is presented. The 
questions arise, (1) What prior statutes are superseded? (2) Has 
the new law granted women the rights they desired? (3) Is such 
blanket legislation politic? To answer these problems only one case 
has been decided under the new equality law. This initial case forms 
a basis for judging future concepts that will become realities. Be- 
cause of the radical departure from the common law, because Wis- 
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consin leads in the statutory field of equal rights, and because the 
first case construing this blanket provision has been handed down 
recently, the prime purpose of this article is to contrast the new 
law with the old, and to ascertain whether Wisconsin women have 
benefited themselves by the passage of the blanket equality measure. 


The presented problem can best be grasped from an historical 
approach. In that way the trend of equality legislation can be de- 
termined. Historically, the development of the common law relating 
to the privileges and disabilities of married women furnishes a 
fascinating field for study. Formerly, the theory was that marriage 
completely merged the legal person of the wife in that of her hus- 
band.? So the common law logically held that her property became 
his, and her domicil became his. Blackstone® says: 

“A sixth method of acquiring property in goods and chattels is 
by marriage; whereby those chattels, which formerly belonged to the 
wife, are by act of law vested in the husband with the same decree 
of property and with the same powers, as the wife, when sole, had 
over them. This depends entirely on the notion of the unity of per- 
son between husband and wife, it being held that they are one person 
in law, so that the very being and existence of the woman is sus- 
pended during coverture or entirely merged or incorporated in that 
of the husband.” 

Logically, the common law held that the wife could not contract. 
Had it been otherwise, the husband would have been liable. It was 
early a maxim of the law that the contracts of married women were 
absolutely void. The husband was liable for the wife’s antenuptial 
debts, and, after marriage, for her torts. The law is well summarized 
in the cases of Conway v. Smith,® and Krouskop v. Shontz.® In the 
former case the court said: 

“At common law the legal existence of the wife was, for most 
purposes, merged in that of her husband. She was not allowed to 
hold property to her separate use, and, in harmony with the same 
idea, she was denied the capacity to contract. The common law was 
consistent with itself. Having destroyed the power to hold and con- 
trol her property, the power to contract, which is incident to the 
other, was destroyed with it. But this rule, though consistent, was 





Schoulers’ Domestic Relations (5th ed.) Sec. 34, page 63. 
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narrow and restricted, and did not meet the wishes of the in- 
terests of society. The courts of equity, therefore, early found 
means to evade it, through the intervention of trusts for the separate 
use of married women. ... . And having established this encroach- 
ment upon or this evasion of the common law, it was held that the 
power of disposition, and of making contracts concerning the prop- 
erty, was necessarily incident to the power of holding and enjoying 
it.” 

So, while in law an infant’s contracts were voidable, the con- 
tracts of the feme covert were void. Married women were pro- 
tected more than children. But chancery, in its rivalry with the 
law courts, gradually recognized the rights of married women and 
created trusts in their behalf. The concept grew so that today not 
a single state retains the archaic notion of the “legal nullity” of the 
feme covert. 

Statutes in the various states differ as to the exact status of 
the married woman. In nearly all states, the property a woman pos- 
sesses when she marries remains her own and all property, real 
and personal, acquired after marriage, by devise or descent, be- 
comes her sole and separate property. It has been held that these 
statutes do not apply to property acquired by way of gift from the 
husband.* In the case of The Bank, v. Keen,* it was held that 
a married woman has the same right to acquire property as her hus- 
band. Various constitutional amendments secure to these women 
the same general property rights.® It is interesting to note in con- 
formity with the constitutional provisions, that statutes passed are 
not objectionable even if they give greater protection to married 
women that the constitution requires.‘ The general effect of these 
statutes in the various states is to abrogate the husband’s title to the 
wife’s property, and secure to the wife the needed control over this 
property. The general construction of these statutes has been 
strict, for statutes do not abrogate the common law beyond their clear 
terms."* So where a New Jersey statute provided that the wife 
could hold her separate estate free from the disposal or debts of her 
husband, nevertheless, the husband was entitled to curtesy as the 
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statute could be given full effect without impairing this common law 
right in the husband.’? 

Wisconsin statutes evince the same general trend. To review 
the property rights Wisconsin women have enjoyed before the 
passage of the blanket equality measure, the following provisions of 
the statutes must be brought to mind.** 

Sect. 2340- Provides that the realty of the wife shall not be 
subject to disposal by her husband, but said property shall continue 
to be her sole and separate property as if she were unmarried. 

Sect. 2341- Provides that the real and personal property of any 
woman who, after acquiring this property, marries, shall not be 
subject to the debts of her husband. 

Sect. 2342- Provides that any married female may receive by in- 
heritance or by gifts, grant, devise or bequest from any person any 
real or personal property for her sole and separate use. This in- 
cludes conveyances between husband and wife. 

Sect. 2343- Provides that married women may retain their in- 
dividual earnings, which are not subject to the husband’s control or 
liable for his debts, excepting those earnings accruing from the labor 
performed for her husband. 

Sect. 2344- Provides that a married woman may transact busi- 
ness in her own name and be liable thereon when her husband for 
certain stated causes neglects or refuses to provide for her. 

Sect. 2345- Provides that a married woman may sue in her own 
name and, among other things, have all the remedies of an unmar- 
ried woman in regard to her separate property or business. 

Sect. 2346- Provides that the wife and not the husband shall be 
liable for her antenuptial debts.’* 

The statutes seem to give married women the limited right 
to hold property and make contracts insofar as convenient and neces- 
sary to the prime purpose. It seems that the contracts of the feme 
covert are valid only when entered into for the benefit of her separ- 
ate estate. In Mueller v. Wiese,'® Marshall, J., said; “The scope of 
these statutes only include contracts necessary or convenient for the 
use and enjoyment of a married woman’s estate, or the carrying on 
of her separate business, or in relation to her personal services. They 





12 Johnson et al. v. Cumming et al. 16 N. J. Eq. 97; See also Billings v. Baker, 
28 Barb. 343. 

13 Chap. 108 of Wis. Stat. of 1921. 

14 See also Wis. Stat. Sect. 2347, 2347-a, 2347-b. 
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have no relation whatever to contracts solely of suretyship for debts 
of others.'® As to such contracts, the rights and remedies of married 
women are governed by the common law.” 





Before discussing the wisdom of blanket legislation, it would be 
best, first, to analyse the new equality act. In one short and sweep- 
ing paragraph a general measure was framed which will necessitate 
long court construction by the process of inclusion and exclusion. The 
following is an analysis of the law. The first sentence, under analysis, 
reads as follows: 

“Women shall have the same rights and privileges under the law 
as men”. 

(1) “In the exercise of suffrage...” But this phrase adds 
nothing to the existing law, for the sections of the statutes which 
barred women from voting at other than school elections, are ob- 
viously and clearly repealed by the nineteenth amendment. No ser- 
ious difficulty arises here; so this discussion will be centered upon 
the more doubtful clauses. 

(2) “In freedom of contract ...” Is a phrase which not only 
quashes the common law conception that the contracts of the feme 
covert were void, but also broadens existing statutory law. It is 
said that the prior Wisconsin statutes’’ gave this right, but an analy- 
sis shows that the contracts had to be for the benefit of the separate 
estate. But now it seems that all doubts are removed. Sect. 2344 
of the Wis. Stats. giving the woman power to transact business in 
her own name when deserted, is now clearly broadened to permit 
married women to transact business in their own names for their 
own benefit under all circumstances. The truth of this conclusion is 
verified in the recent and only case construing the blanket bill, namely, 
First Wisconsin National Bank v. John.’* This case held that a 
married woman becoming an accommodation endorser on a note 
was liable on such an endorsement. It was held that giving married 
women freedom of contract did not deny them “the special protec- 
tion and privileges enjoyed for the general welfare”. As mentioned 
in Mueller v. Wiese,’® prior Wisconsin statutes did not apply to 
this situation. From the liberal construction given this phrase of the 
statute it seems that now a married woman might enter into a 
partnership with her husband for the first time in our law. 





16 Emerson Talcott Co. v. Knapp, 90 Wis. 35, 62 N. W. 945. 
17 Wis. Stat. Sect. 2340-2347B. 
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Freedom of contract is of course a valuable right, and so the 
position of the appellant in the First Wisconsin National Bank v. 
John”? that the new law sought to protect married women and not 
impose additional liabilities upon them, is clearly untenable. Of 
course accompanying this right is the liability of being bound on such 
contracts. It has been said, “It is elementary that before a married 
woman, or anyone else, can enforce such a contract, she herself must 
be bound thereby’’.*!. Other states have reached the same conclusion 
under similar statutes, or under statutes providing that the contracts 
made by the wife could be enforced the same as if she were un- 
married.”* In Stone v. Billings ** a married woman was held liable 
as a surety for her husband’s debt. In Binney v. Globe National 
Bank of Boston,?* a married woman was bound as an indorser on 
her husband’s note under a statute giving her the same freedom of 
contract as if she were sole.?° In that case the court said, “There 
is certainly no hardship in holding that where married women have 
attained all privileges supposed to attend a right to make contracts 
freely, they should accept the responsibilities which accompany this 
right”. 


It seems that the Wisconsin courts will give women complete 
freedom of contract under the new law. This means that the feme 
covert will enjoy the same freedom of contract as if she were sole, 
and the same freedom of contract enjoyed by man. 


(3) “Choice of residence for voting purposes”—is a phrase of 
the act which became law only after an amendment was passed adding 
“for voting purposes” to the first words, “choice of residence”. At 
common law the domicil of the husband was the domicil of the wife.”* 
The husband of the household could fix the domicil of the family 
and refusal of the wife to follow him, without sufficient excuse, 
amounted to desertion.** But the rule was never absolute for when 
the change of domicil might jeopardize the health of the wife, she 
was justified in refusing to follow.*® Sometimes it was stated to be 





20 Supra, note 18. 

21 See 13 C. J. 331, 3 Page on Contracts, 2908. 

22 Sect. 6143 of Ill. Stat. (Jones and Addington addition.) 
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the rule that the wife could acquire a distinct domicil from that of 
her husband when the husband abandoned the wife and moved to 
another state.?® 


Since equality statutes are to be construed to give full effect 
to their terms but are to be extended no further, since they are in 
derogation of the common law, it might well be concluded that Sect. 
6.015 applied to the domicil for voting purposes only. So a married 
woman living in another district may there cast her vote. This seems 
to be the clear intent of the Assembly who added the words, “for 
voting purposes,” to the original clause. An instance of the practi- 
cal operation of this clause was where a woman, residing in Rich- 
land Center, Wisconsin, was deprived of her right to vote because 
her husband kept his voting residence in the country where his 
farm was located, and did not vote in the town where he and 
his wife resided. The wife could not leave her children and journey 
to the country to cast her ballot, and so she had not voted since the 
passage of the nineteenth amendment. Under the new law this 
woman could have voted in the place where she resided. It is sub- 
mitted that such is the situation the Legislature attempted to cover. 


(4) “Jury service”’—is a positive enactment granting women 
the privilege of jury duty. An examination of Chap. 116 of the 
Wisconsin Stat. of 1921 will show that while this privilege was not 
expressly forbidden, it was not granted with certainty. The nine- 
teenth amendment to the Constitution of the United States had not 
granted the right of jury service with any degree of positiveness.® 
Now, all doubts are removed and women may serve as jurors, but 
they are given the special right to refuse jury service if they so de- 
sire.** 

(5) “Holding office’—seems to have added little to existing 
law. Following the passage of the nineteenth amendment and after 
March 2, 1921, it would seem that this right was already granted to 
women.*? It should be noted that Sect. 13.14 of Wis. ... of 1921 
limits legislative employees to male persons. It has been argued 
that this old law would be strictly followed because iegislative work 
demands long and unseasonable hours, and the legislature could 
change the ruling if it saw fit. It is submitted that ample room for 





29 Tiffany on Domestic Relations, p. 245. 
30 But see Op. Att. Gen. of Wis. Vol. 10, p. 15 and 369. 
31 Subsection 2 of Wis. Stat. Sect. 6.015. 
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argument exists, and that said Sect. 13.14 may not be considered a 
police power measure based upon the valid classification of sex. 
The mere fact that the legislature might be in session does not shift 
the burden of construction and interpretation from the courts to 
the law making body. Speaking generally, the new law gives women 
the equal right to hold office. The only possible restriction might 
be under a police power regulation. 

(6) “Holding and conveying property”—is a clause better in- 
terpreted in connection with the clause (freedom of contract).** Fol- 
lowing the rule of strict construction in the abrogation of common 
law principles, it seems that the property of the husband is still 
within his control, subject to the limitation of dower and homestead. 
The clause hardly affects property controlled by the wife as her 
separate estate. The former Wisconsin statutes gave the married 
woman the right to hold property. This right is enlarged by her 
new freedom of contract under Sect. 6.015. 


It is interesting to note that Sect. 2368 of the Wis..... of 1921 
provides that in divorce actions a trustee may be appointed, when 
deemed expedient, to receive any money adjudged to the wife upon 
trust, and to invest the same, and pay over the income for her main- 
tenance, or the education and maintenance of her minor children.* 
This was necessary since the wife, having no contractual capacity, 
could not invest and administer the property properly. After the 
divorce decree severed the matrimonial bonds, the woman was no 
longer the wife, so the reason just given would fall. There would 
seem to be a discrimination between the sexes, for the statutes do not 
contain similar provisions for men. Since the new equality law at- 
tempts to eliminate such discriminations, this statute would very likely 
be superseded by the newer measure. 

Sect. 2343 of the Wis. .. . of 1921 provides that a married wo- 
man had a right to her individual earnings except those accruing 
from labor performed for her husband. The case of Rockwell v. 
Estate of Robinson,** held that where a husband made a contract to 
work, which contract involved the labor of his wife, the amount paya- 
ble could be recovered by him only and was not the wife’s individual 
earnings. The language of the new blanket law seems broad enough 
to give the wife the right to recover her individual earnings although 





33 See Subsection 2 of Analysis of Law. 

34 Wis. Stat. Sect. 2340-2347-b, supra. 
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the contract was made by the husband. Since the wife is now a 
separate legal person, the question might well be raised whether the 
husband could make such a contract. The question is close and only 
future litigation will satisfactorily establish the answer. 

(7) “Care and custody of children”—adds very little to ex- 
isting law because Chap. 147 of Wis. Stat. of 1921 seemed to es- 
tablish such an equality. Prior to this time the father had the superi- 
or right to the custody and services of the child, and the mother’s 
privilege was always secondary. Now it would seem that if the 
mother has the same rights, she should have the same obligations the 
common law placed on the father. The mother would then owe the 
obligation to support the child, and would use her separate estate to 
that end. By analogy, the right to contract is coupled with the lia- 
bility of the obligation. So the right to the care and custody of the 
children should involve the duty of support. As to liability for torts, 
Lord Mansfield used the forcible expression that the privilege of 
infancy is given as a shield and not a sword. Zouch v. Parsons.* 
As to the father’s liabilities for the infant’s torts, the rule was that 
the parent was held answerable only when the injuries occasioned by 
the infant were with his father’s direct sanction or participation, or 
while the child was acting as the agent of the father.** While it 
would seem that the children could always be the agents of the mother 
if doing work for her separate estate, the question arises whether 
the mother could be so held in other situations. By placing the 
mother on an equal plane, the statute seems to make her liable just 
as the father is liable. No unfair burden is placed upon women by 
that rule. 


The apprenticeship statute, Sect. 2377, is a provision designed 
to add to the privileges of infants by enabling them, with the advice 
of some mature person, to make contracts obligatory in law.*® This 
provision requires the signing of the indenture by the father and 
secondarily by the mother. It would seem that if the mother were 
placed on an equal plane with the father under the new blanket 
equality measure, she could sign the required indenture regardless of 
whether the father were living. 





37 3 Burr. 1802. 
38 Kumba v. Gilham, 103 Wis. 312, 79 N. W. 325, Hoverson v. Noker, 60 Wis. 
511, 19 N. W. 382. Here the father was held liable for injuries sustained 
by a passer-by whose horse took fright because he carelessly permitted his 
young children to fire pistols, and shout on the highway. See also Hagerty v. 
Powers, 66 Cal. 368. 

Davies v. Turton, 13 Wis. 185. 
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“In all other respect”—is a phrase that will undoubtedly cause 
much trouble because of its generality. If the construction of the 
phrase is liberal, women will be given absolute equality. A very 
liberal interpretation would mean that common law rights, even 
those of dower and curtesy, would be shoved aside or modified so as 
to be concurrent or coincide. The statute would then be given 
the same force as if all the rights of men were compiled and a clause 
added giving women the same rights. 

But it is doubted if the courts will adopt such a sweeping view, 
because the judiciary is conservative, because it construes acts as a 
whole, and because a strict construction is applied where the common 
law is abrogated. It would seem that the courts should treat that 
sweeping phrase, “in all other respects”, in the light of the entire 
measure and link up that phrase with the next sentence in the act 
which reads, “The various courts. .... will construe the statutes 
where the masculine gender is used to include the feminine gender 
unless such construction will deny to females the special protection 
and privileges enjoyed for the general welfare”. In other words, the 
courts will not be so zealous in their construction that all differences, 
as police power measure, will be wiped away. In the case of the 
First Wisconsin National Bank v. John,*® Mr. Justice Rosenberry 
said, “By recent legislation in this country, the sexes have been 
brought to an absolute equality of right and privilege before the law, 
but that fact does not and should not strike down sex as a classifica- 
tion in the enactment of laws relating to health, morals, and general 
well being of the people”. The court in this case considers “general 
welfare” to mean and be used in a limited sense “as referred to those 
statutes which are enacted in the exercise of the police power and are 
intended to promote health, morals and the general well being of 
the community as a whole”. So statutes relating to sanitation, work- 
ing hours, and conditions of employment are not quashed by the 
blanket law as they would be if the law were interpreted so as to 
eliminate all distinctions between man and woman. The court rec- 
ognizes that the laws cannot destroy the “fundamental differences 
of sex”. So a clear distinction is drawn between the disabilities in- 
curred by marriage, and the rights and privileges women enjoy under 
modern legislation enacted in the exercise of the police power. 

This measure will undoubtedly be construed so that no greater 
effect will be given this statute than the legislature intended. For in- 





40 Supra, note 18. 














362 WISCONSIN LAW REVIEW 


form of legislation depends first upon the question, What rights do 
the women of Wisconsin desire? 

In conclusion it might be stated that many oppose the new 
equality measure. Skeptical men have thought that “women once 
our superiors, are now our equals”. Skeptical women apprehend ad- 
verse court construction. But Sect. 6.015 does not exhaust legis- 
lative action, and the new law could be the foundation of a more 
specific legislative program. Some difficulties may be presented in 
the application of the equality measure, but these are not insurmount- 
able. The courts will effectuate the intention of the legislature by 
keeping in mind the modern trend of the law and the prime purpose 
of the act. The much discussed measure has its merits and has re- 
ceived deserved praise from many watching states. 


Carroll R. Heft, 
Racine, Wisconsin. 
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INSTALMENT CoNnTRACTS—RIGHT TO Resctnp Upon DEFAULT—EFFECT OF 
Untrorm Sates Act —In the case of Kieckefer Box Co. v. John Strange 
Paper Co., —Wis.—, 193 N. W. 487, the court held that it is “a question of 
fact in each case whether or not, taking into consideration the terms of the 
contract and the circumstances of the case, the breach as to a single in- 
stalment is so material as to justify the opposite party in refusing to 
further perform and to sue for damages for breach of the entire contract or 
whether the breach is severable, giving rise to a claim for damages but not 
justifying the injured party in treating the whole contract as broken”. (p. 496.) 


In that case the defendant was to construct a mill and supply the entire 
output of it to the plaintiff, deliveries to begin July 1, 1917, and continue for 
a period of about four years. The time for beginning was later postponed 
(under the court’s findings as conclusions of law) until September 29, 1917. 
The defendant in September wrote to the plaintiff that it could not make any 
delivery until January 1, 1918. The plaintiff relied upon such breach as ex- 
cusing further performance upon its part and brought suit for damages for 
breach of the entire contract. The court was of the opinion that the postpone- 
ment of deliveries for the period of three months, although clearly a breach, was 
not so material as to justify the plaintiff’s action. It is noteworthy that the 
court relied to a considerable extent upon the fact that the building of the 
mill contemplated an expenditure of some $300,000 and that the defendant had 
substantially performed that part of its contract. Although, it is suggested, 
this part performance had not conferred any other than a prospective benefit 
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upon the plaintiff, so that the rule of Kauffman v. Raeder, 108 F. 171, to the 
effect that one party cannot “accept and retain the substantial benefits which 
they have sought to secure” and yet refuse to perform any part of their own 
covenants might not apply, still the fact that the defendant had partially 
performed the contract, and the extent and character of the part performance, 
are to be considered in connection with all the other facts and circumstances 
of the case. 


The Uniform Sales Act, under which this case was decided, contains 
the following provision (Wis. Stats. sec. 1684t-45) with respect to such a 
breach: Where there is a contract to sell goods to be delivered by stated in- 
stalments which are to be separately paid for, and the seller makes cefective 
deliveries in respect of one or more instalments, or the buyer neglects or re- 
fuses to take delivery of or pay for one or more instalments, it depends in 
each case on the terms of the contract and the circumstances of the case, 
whether the breach of contract is so material as to justify the injured party 
in refusing to proceed further and suing for damages for breach of the entire 
contract, or whether the breach is severable, giving rise to a claim for com- 
pensation, but not to a right to treat the whole contract as broken. 


It appears that this provision has changed materially the common law 
rule as to the right to consider one default a discharge. Without going fully 
into a discussion of the common law principles, it may be said that although 
there was a very great conflict of authority, in general the English courts 
required the breach to amount to a repudiation of the contract while the pre- 
vailing American view was that the failure to deliver an instalment, or to 
accept and pay for one excused the other party, the result depending not at 
all upon the good faith of the defaulting party or the reason for his failure. 
2 Williston on Contracts, sec 865-7. Discussions of these common law rules 
may be found in very extensive notes in 30 L.R.A. 33, following the case of 
Lake Shore and Mich. Southern Ry. v. Richards, 152 Ill. 59, 38 N. E. 773; 
in 32 L.R.A. (n.s.) 2, following the case of Quarton v. American L. B. Co., 143 
Iowa 517, 121 N. W. 1009, and in 14 A.L.R. 1200, annotating Dow Chem. Co. 
v. Detroit Chem. Works, 208 Mich. 157, 175 N. W. 269 (the last two being 
limited to the vendor’s right to refuse to proceed upon the vendee’s breach). 


It is said that the rule adopted in sec. 45 of the Sales Act is a clear de- 
parture from both rules of the common law; that it has adopted a test unknown 
to either one, namely the materiality of the breach. Thus the court in Helgar 
Corp. v. Warner’s Features, 222 N. Y. 449, 119 N. E. 113 (reversing 170 
App. Div. 910, 154 N. Y. S. 1125) contrasting this rule with the English 
rule preserved in the Eng. Statute of 56 & 57 Vict. ch. 71, sec. 31, sub. 2, 
said, “We have established a new test, which weighs the effect of the default, 
and adjusts the rigor of the remedy to the gravity of the wrong. **** We 
must know the cause of the default, the length of the delay, the needs of the 
vendor, and the expectation of the vendee.” A similar contrast is found in 
the New Jersey decisions. The case of Blackburn v. Reilly, 47 N.J.L. 290, 1 
A. 27, decided before the adoption of the Sales Act, laid down the rule that 
the default of either party would not discharge the other unless it is such as to 
indicate an intention to abandon the contract or not be bound by its terms. 
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The new rule was recognized in DuPont v. United Zine Co., 85 N.J.L. 416, 
89 A. 992, where the court said the question now is whether the breach is so 
material as to justify the plaintiff’s refusal to proceed, this question being 
ordinarily for the jury but possibly so clear that the court can decide it. 
That the American rule also is changed is indicated in Miller etc. Co. v. 
Sergeant Co., 191 App. Div. 814, 182 N.Y.S. 382, where it is stated that under 
the common law of the state of New York the failure of one of the parties to 
tender delivery or to pay for an instalment would entitle the other party to 
rescind the entire contract but that this rule is now changed by the Sales 
Act. 


It is not entirely certain, however, that the statutory provision has any 
application to such a situation as that in the principal case, In the case of 
Cohn-Hall-Marx Co. v. Gulman, 185 N. Y. S. 182, the vendor brought an 
action based on the vendee’s failure to accept and pay for the second instal- 
ment. The defendant set up the plaintiff’s failure to deliver the first as dis- 
charging him and the plaintiff invoked sec. 45 of the Sales Act. The court, 
deciding against the plaintiff, relied on Benjamin on Sales, Sth Eng. Ed., p. 723. 
(The quotation pertained to the Eng. Bill of Sales Act, but the wording of 
the clause referred to, except that our statute reads “contract to sell goods” 
and the Eng statute “contract for «he sale of goods © s ide. tical with ours.) 
“This clause (i.e., the clause corresponding to the first clause of sec. 45) is a 
striking illustration of imperfect codification, for it is not a complete statement 
of the law applicable on this particular point to instalment contracts; or even 
to instalment contracts which provide that the instalments shall be separately 
paid for, and in speaking of corresponding breaches by either party it does not 
employ corresponding terms. ‘The breach by the seller is described as a de- 
fective delivery, the breach by the buyer as neglect or refusal to take delivery 
or to pay. The following cases do not fall within the enactment, and are, it 
is conceived, still governed by common law principles: 


“(1) Where the seller omits to make any delivery at all.” 


The argument is not without force, especially in view of the fact that 
almost without exception those cases decided under sec, 45 and hence those 
relied upon in such a case as this are cases in which the buyer is in default. 
(See Roach v. Lane, 226 Mass. 598, 116 N. E. 470, for a case of delivery 
defective in quality. Right to rescind waived.) The strength of such cases 
as authority for this is at least questionable. There is no doubt that the 
statute has made “materiality of the breach” the test in those cases. The 
vendor’s right to refuse to proceed is ordinarily then a question of fact for 
the jury; Hadfield v. Colter, 103 N. Y. Misc. 474, 170 N.Y.S. 643; Ferguson 
v. Chuck, 194 App. Div. 583, 185 N.Y.S, 800; Hilfant v. Manhattan Paper Co., 
184 N.Y.S. 611 (dictum, since there was a waiver of any such right); Heller 
& Bro. v. Continental Mills, 187 N. Y. S. 511. The circumstances of the 
case must be considered. The buyer may have so just an excuse for non- 
payment that it will not relieve the vendor from further delivery; Hjorth v. 
Albert Lea Mach. Co., 142 Minn. 387, 172 N. W. 488 (the buyer had already 
sustained substantial damages and unless future deliveries could be made, of 
which the seller could give no assurance, the seller’s claim would be virtually 
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wiped out). In accord with this is the case of Wilbur v. Means, 171 Wis. 406, 
177 N. W. 575, in which it is said that “The question is therefore whether 
under the terms of the contract and all the facts and circumstances, the fail- 
ure of the plaintiffs to pay for the ore shipped on June 16th, 17th, and 18th 
authorized the defendant to treat the contract as breached on the part of the 
plaintiffs and to refuse to make further delivery on June 25th”. But the 
question is not always for the jury. Where the breach amounts to a re- 
nunciation the vendor may refuse to go on. In the case of Ambler v. Sinaiko, 
168 Wis. 286, 170 N. W. 270, where the buyer refused to pay for any further 
instalments until all of the goods were delivered, the court held that “there was 
no doubt that this refusal was so material as to justify the plaintiff in his 
refusal to make further deliveries”. Such renunciation excuses further per- 
formance, as it did at common law; Chess & Wymond Co. v. LaCrosse Box 
Co., 173 Wis. 382, 181 N. W. 313. The conclusion as to the right to treat as 
discharged will follow some times as an inference of law, some times as an 
inference of fact; Helgar v. Warner’s Features, supra. Where the breach is 
clearly not material the court may so decide; Greer v. Oelhafen—W1s.—, 
192 N. W. 467. Continual delay in making payments, as where the buyer de- 
layed for 30 days in paying for the first instalment, 32 days for the second, and, 
after notice that he must pay promptly, 57 days for the third, justifies the re- 
fusal of the seller to continue deliveries; Marrone v. Engel, 171 N. Y. S. 47. 
Failure to take and pay for the goods may have the same effect; Home 
Pattern Co. v. Mertz Co., 88 Conn. 22, 90 A. 33 (obiter, plaintiff not electing 
to rescind) ; McDowell v. Starobin Elec. Supply Co., 190 App. Div. 676, 180 
N. Y. S. 528 (obiter, contract not being terminated). “Unexcused” failure 
to make an instalment payment discharges the vendor; Hjorth v. Albert Lea 
Mach. Co., supra. A wilful and deliberate breach is sufficient under the 
decision of Alden Coal Mining Co. v. Amos Coal Co., 171 N. Y. S. 980. 
And when the vendor expressly reserves the right to cancel the contract up- 
on default, sec. 45 does not prevent giving full effect to such reservation; 
Cadillac Machine Co. v. Mitchell-Diggins Iron Co., 205 Mich. 107, 171 N. W. 
479; Dow Chem. Co. v. Detroit Chem. Works, 208 Mich. 157, 175 N. W. 269. 


Assuming that the rules laid down in these cases of breach by the buyer 
apply equally to failure of the seller to make delivery and that the latter 
case comes within sec. 45, the question arises as to the true meaning of the 
section, a question answered far from satisfactorily by these cases. The 
courts say, as the statute says, the materiality of the breach is the test. It 
has been held, furthermore, that materiality must be pleaded. A plea setting 
up facts from which materiality may be inferred is demurrable. Corey v. 
Minch, 82 N. J. L. 223, 82 A. 304. But what the courts have not decided, at 
least definitely, is the meaning of materiality. Is it a material breach if it is 
a substantial breach of the one instalment, or is it material only if it con- 
stitutes a substantial breach of the entire contract? “If the Uniform Sales 
Act is construed as providing that a material breach as to one instalment may 
be treated by the adversary party as a discharge of the remaining instalments, 
it has helped to put this branch of the law on a sound basis. If the somewhat 
ambiguous provision is construed by the court as making it a matter of fact 
in each case whether the entire contract should be discharged because of a 
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breach as to one instalment, it should be amended so as to make it clear that 
a material breach as to any instalment will operate as a discharge of the entire 
contract.” 5 Page on Contracts, sec. 3009. The two possible constructions 
placed on the term materiality offer two radically different tests. It is said, in 
speaking of instalments defective in quality “Even if the seller does not 
manifest an intent to persist in sending inferior goods, if he has already sent a 
great quantity of inferior goods, the inevitable consequence is that he will not 
substantially perform the contract even though all the remaining instalments 
are what the contract calls for.” 2 Williston on Contracts, sec. 868. That 
leaves open the effect of the breach if, as in the principal case, the quantity 
was all or a substantial part of the one instalment but a small portion of the 
total quantity called for by the entire contract. 


The courts in the principal case and in the cases cited above have ap- 
parently adopted the view that a material breach is a substantial breach of 
the entire contract. Thus the court in the instant case: “To so construe the 
statute as to make it applicable to a single instalment would leave the law 
exactly where it was before so far as its effect upon the entire contract is 
concerned”. In other words, after determining whether the breach is substantial 
from the standpoint of one instalment, it remains to be determined whether 
it was a substantial part of the entire contract. The court took into con- 
sideration, accordingly, the fact that the breach was as to one-sixteenth of the 
contract only. 


The result of the statute and the decisions seems to be that the law on 
this point is again thrown into uncertainty, with a strong leaning to the holding 
that there is no law on the subject at all, it being simply a matter of fact. 
Although the facts may be so clear that the court may say only one inference 
could reasonably be drawn, there is no such thing as a breach of one instalment 
giving rise to a right to rescind as a matter of law. 


Mirram L. Frye 


Vor MarriacGe Inpucep sy Fraup—Recovery For Srrvices—In Re 
Fox’s Estate, Wolf v. Fox, 178 Wis. 369, 190 N. W. 99, the court held that a 
woman who bona fide believed herself married to the defendant’s intestate 
could recover in an action of assumpsit the value of work and labor per- 
formed by her from the supposed husband’s estate when the marriage was 
void by reason of the defendant’s intestate’s fraud. 


The authorities have long been divided on this proposition. One group 
of cases, Cooper v. Cooper 147 Mass. 370, 17 N. E. 892 and Payne’s Appeal 
63 Conn. 397, 32 Atl. 948, 33 L. R. A. 418, hold that the woman under such 
facts cannot recover. The arguments advanced in support of these cases are: 
first, that inducing a void marriage is an actionable tort which is essentially 
a personal injury to which the benefits obtained by the wrongdoer are merely 
incidental; and second, that the value of benefits obtained by the defendant is 
only a single item of consequential damage which cannot be separated from 
the wrong itself and made the sole basis of an action by the person wronged. 
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To these arguments might possibly be added a third: the difficulty of de- 
termining the net amount to which the defendant has been enriched. 


Mr. Woodward answers the above arguments by saying that, “As to the 
first, the relative insignificance of the benefits obtained by the wrongdoer, as 
compared to the injury suffered by his victim affords no reason for denying 
the latter the right to elect an action for restitution instead of an action for 
damages ; and , as to the second, it may be pointed out that the plaintiff, in elect- 
ing to sue for restitution, does not separate the consequential benefits to the 
defendant from the wrong committed by him. The very foundation of the 
action for restitution is the fraud of the defendant in inducing the plaintiff to 
enter a void marriage; and the only essential difference between the action of 
assumpsit and that of deceit in such a case is that in the former the plaintiff 
seeks to recover the value of the benefit conferred on the defendant, while in 
the latter he demands compensation for damages resulting to himself.” Wood- 
ward, Quasi-Contracts. 282. 


In a like case, Mr. Keener says, “The plaintiff, whether she conferred a 
benefit on the intestate by rendering services or by delivering to him money or 
other personal property, in either case parted with a right in rem under a 
mistaken supposition, induced by the fraud of the defendant, that the de- 
fendant was entitled thereto”. Keener, Quasi-Contracts. p. 325. 


There would seem to be small difficulty on principle in allowing a re- 
covery to the extent to which the estate of the tort-feasor has been enriched, 
even though the extent of the enrichment may be difficult to determine. The 
fraud of the deceased has caused ignorance of the facts, and if the injured party 
chooses to ignore the personal injury and sue for the unjust enrichment, he 
should be allowed to do so. Note in 9 Harvard L. R. 290 disagrteing with 
In Re Payne’s Appeal, supra, Higgins v. Breen, 9 Mo. 497. 


In general, domestic services rendered by one member of the family to 
another, whether a relative or not, are presumptively gratuitous. However, in 
the principal case it can be said that the plaintiff intended her services to the 
intestate to be gratuitous only upon condition that he conferred upon her in 
return the status and privileges of a lawful wife. Sanders v. Ragan, 172 N. C. 
612, 90 S. E. 777, L. R. A. 1917B, 681, 17 Columbia L. R. 447. Where the de- 
fendant’s intestate has fraudulently induced the belief that the status exists, 
it is only fair to imply this condition. 


The result reached in the principal case may be sustained by reference to 
another group of cases in which a recovery is sought for services rendered in 
the mistaken belief that the status of the plaintiff imposed a duty on him to 
render such services to the defendant. It seems clear on principle that where 
one believes himself to be a slave whereas in fact he has been emancipated, he 
should be allowed to recover the value of such services, especially where 
such mistaken belief has been fraudulently induced by the defendant. And it has 
been so held, Kinney v. Cook, 4 Ill. 232; Hickham v. Hickham, 46 Mo. App. 
446; Negro Peter v. Steel, 3 Yeats (Pa.) 250: Urie v. Johnson, 3 Penn. & W. 
(Pa.) 212. Contra, Negro Franklin v. Waters, 8 Gill (Md.) 322. In these 
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cases the plaintiff was allowed to waive the tort and sue in assumpsit for the 
unjust enrichment. 

As Mr. Keener points out on page 325, the difficulty in ascertaining the 
benefit conferred on the defendant, while great, is no greater than the difficulty 
in determining the plaintiff’s damages in an action for the deceit. 


As the cases now stand, Wisconsin has, in the instant case adopted a = 


doctrine which is not only sound upon principle but is now supported by the 
weight of authority. 


Justices Eschweiler and Rosenberry dissented from the result, but not from 
the doctrine above discussed. 
Joun B. MartiIngEau 


AGREEMENT FOR CLOSED SHOP—EFFECT OF ITS ExTENT ON Its LEGALITY— 
During the last three decades, the courts have been frequently called upon to 
decide the legality of agreements for a closed shop, that is, “an establishment in 
which employment is conditioned upon membership in a specific organization, 
commonly a labor union”. Cooke, Combinations, Monopolies, Labor Unions 
113. 


The first case that presented to the courts the question of the legality of 
an agreement for a closed shop was Curran v. Galen, 152 N.Y. 33, 57 Am. St. 
Rep. 496, 37 L.R.A. 802, 46 N.E. 297. A brewery worker brought an action 
against a union for damages caused by defendants who induced their employer 
to discharge plaintiff because he would not join the union. The defendants set 
up as a defense an agreement between them and the Ale Brewers’ Association 
which consisted of a/l employers of brewers in the city of Rochester, by which 
it was agreed that all the members of the latter association should employ 
only members of the defendant union. The court said: “Public policy and 
the interest of society favor the utmost freedom in the citizen to pursue 
his lawful trade or calling, and if the purpose of an association or combination 
be to hamper or to restrict that freedom, and through contracts or arrange- 
ments with employers to coerce other workingmen to become members of the 
association and to come under its rules and conditions, under the penalty of 
the loss of their positions, and the deprivation of employment, then that pur- 
pose seems clearly unlawful,—The effectuation of such purpose would conflict 
with the principle of public policy which prohibits monopolies and exclusive 
privileges. It would tend to deprive the putiic of the services of men in 
useful employments and capacities.” ° 


The question again came before the New York Court of Appeals in 
Jacobs v. Cohen, 183 N.Y. 207, 76 N.E, 5, 2 L.R.A. (N.S.) 292. In this 
decision the upper court, in reversing the lower court which held that this 
case was controlled by Curran v. Galen, supra, pointed out that the distinction 
between these two cases lies in the extent of the agreement. In the case of 
Curran v. Galen, supra, the agreement was between ali the employers of the 
Ale Brewers’ Association and the union, while in the Jacobs case it was be- 
tween only one employer and his employees. Speaking of the argreement in the 
latter case, the court said: “Its restrictions are not of an oppressive nature, 
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operating generally in the community to prevent such craftsmen from ob- 
taining employment and earning their livelihood. It was but a private agree- 
ment between an employer and his employes, concerning the conduct of the 
business for a year and securing to the latter an absolute right to limit 
the class of their fellow-workmen to those persons, who should be in affilia- 
tion with an organization entered into with the design of protecting their in- 
terests in carrying on the work; as indeed, the agreement recites, “The court 
clearly based its decision on the extent of the agreement, that is, the area 
covered by the closed shop agreement and the completeness of the unionization 
of the industry in that area. This case is approved in People v. Marcus, 185 
N.Y. 257, 77 N.E. 1073. Other New York cases to the same effect are, 
McCord v. Thompson-Starrett Co., 129 App. Div. 130, 113 N.Y. S. 385; 
(affirmed without opinion 198 N.Y. 587, 92 N.E. 1090.) Kissam v. U. S. Print- 
ing Co., 199 N.Y. 76, 92 N.E. 214. Grassi Contracting Co. v. Bennett, 160 
N.Y. S. 279, 283. See also Brescia Construction Co. v. Stone Masons’ Cont. 
Assn. 187 N.Y. S. 77, 84. Connecticut, like New York, makes the legality 
of the agreement for a closed shop depend upon the extent of it. Connors 
v. Connolly, 86 Conn. 641, 86 Atl. 600. 


In New Jersey the question of the legality of agreements for a closed 
shop was left open in Brennan v. United Hatters, 73 N.J.L. 729, 65 Atl. 165. 
However, in Baldwin Lumber Co. v. International Brotherhood, 91 N.J.E. 
240, 109 Atl. 147, the court held an agreement for a closed shop invalid, laying 
great stress on the extent of the union which was one of the parties to the 
agreement. Another New Jersey case to the same effect is Lehigh Structural 
Steel Co. v. Atlantic Smelting and Refining Works, 92 N.J.E. 131, 111 Atl. 376. 


When the question of the legality of an agreement for the closed shop 
was first raised in Massachusetts, the court held it invalid, making no menticn 
of the extent of the agreement. Berry v. Donovan, 188 Mass. 353, 74 N.E. 
603. The reason given by the court for holding such an agreement invalid was 
that it created a monopoly. The other objection was that it was an unjustified 
intentional injury to the plaintiff. In Hoban v. Dempsey, 217 Mass. 166, 104 
N.E. 717, the court held such an agreement valid. The question of the effect of 
the extent of the agreement on its legality was not passed upon, not being 
raised by the pleadings. The court seeks to distinguish this case from Berry v. 
Donovan, supra, on the ground that in the earlier case the plaintiff was dis- 
charged as a result of the agreement, while in the present case the effect of the 
agreement was to prevent employment. The distinction is not sound. The 
agreement in both cases ought to stand on the same footing, for in one case 
it would be interfering with the continuance of an advantageous relationship 
while in the other it would tend to interfere with a person’s entering into such 
a relationship. In either case there is a mere restriction of a third person's 
“right to work” not protected by any contract. The common law does not pro- 
tect an employee discharged any more than it protects a would-be employee 
from being rejected for employment. 

In Tracey v. Osborne, 226 Mass, 25, 114 N.E. 959, a trade union brought 


a suit to enjoin a rival trade union from inducing a breach of a closed shop 
contract between an employer and his employees. The plaintiff union con- 
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sisted of ninety per cent of the laborers employed in the shoe industry in Lynn, 
Mass. The court, in granting an injunction, made no mention of the extent 
of the union. The latest Mass. case holding an agreement for a closed shop 
valid is Shinsky v. O’Neil, 232 Mass. 99, 121 N.E. 790. The court noted that 
the plaintiff had not “undertaken to argue against the validity of a clause in 
an agreement between an employer of labor and a labor union which provides 
that all work shall be given by the employer to the union,” for “the validity 
of such an agreement is a necessary corollary of the decision made in Pickett 
v. Walsh 192 Mass. 572”. (The Walsh case held that a strike to secure in- 
creased opportunity for employment is lawful.) The court again made no 
mention of the extent of the agreement and its effect on the legality of it. 
It based its decision on the ground that it is lawful to endeavor to strengthen 
the union. See also Smith v. Bowen, 232 Mass. 106, 121 N.E. 814, where 
the court says, “An agreement by an employer to give all his work to a union 
is legal and a strike to enforce their rights under such an agreement is a legal 
strike”. Thus it seems that in Mass. the extent of the agreement does not 
affect its legality. Here it may be interesting to note that though peacefyl 
strikes for obtaining agreements for closed shops are illegal in Massachusetts, 
Folsom v. Lewis, 208 Mass. 336, 94 N.E. 316; Baush Mach. Tool Co. v. 
Hill, 231 Mass. 30, 120 N.E. 188; yet a peaceful strike to enforce such an 
agreement is legal. Smith v. Bowen, supra. The majority of the jurisdictions 
hoid that peaceful strikes for obtaining closed shop agreements are lawful 
(without discussing the extent of agreement). Parkinson v. Bldg. Trades 
Council, 154 Cal. 581, 98 Pac. 1027; Kemp v. Division No, 241, 255 Ill. 213, 
99 N.E. 389; Grant Construction Co. v. St. Paul Bldg. Trades Council, 136 
Minn. 167, 161 N.W. 520; National Protective Association v. Cumming, 170 
N.Y. 315, 88 Am.‘St. Rep. 648, 58 L.R.A. 135, 63 N.E. 369. 


The legality of a closed shop agreement is entirely unsettled in Wisconsin. 
Its legality is not affected by Wis. Statutes Sec. 1747h—3—A. J. Monday Co. 
v. Automobile, A. & V. Workers, 171 Wis. 532, 177 N.W. 867. 


To date no states except Connecticut, New Jersey and New York have held 
that the extent of an agreement for a closed shop affects its legality. Should 
such a rule be applied to these contracts? If so, why should it not apply to 
the contracts of union members among themselves which have as an object 
to unionize the industry? Granted the legality of the latter agreements 
(as all courts seem to grant it), the agreements with employers to further this 
object seem no worse, from the point of view of “public policy”. 


CuarLes HIKEN 


FRAUDULENT CONVEYANCES—TRANSFER OF Property TO WIFE By IN- 
SOLVENT HusBAND IN CONTEMPLATION OF Divorce, HeLp Not FRAUDULENT AS 
To Crepitor :—IJn McNally v. The Emmetsburg National Bank—Ia—, 191, N. 
W. 925, Ia— 192 N. W. 925, it was held that a transfer of property in settle- 
ment of property rights by an insolvent husband to his wife in contemplation 
of divorce was not fraudulent as to his creditors. 
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The court reached this conclusion by deciding that the transfer was not 
voluntary since there was a consideration moving from the wife to the hus- 
band; and that the mere existence of the marital relation was not a sufficient 
“badge of fraud” to raise a presumption of fraud in favor of the husband’s 
creditors who as plaintiffs in the present case seek to set the transfer in 
question aside. The court says also that the wife is “in a sense a creditor of 
her husband”. 


However, it is vital in this case to determine whether she is a creditor or 
a transferee for value since if she is a creditor the transfer could not be set 
aside because it has always been held that an absolute transfer with nothing 
more than a simple intent, however plain and actual, to hinder, delay, and de- 
fraud other creditors does not come within the statute of 13 Elizabeth C. 5, 
Wood v. Dixie, 7 Q. B. Ad. & E. 892; Darville v. Terry, 6 Hurl. & N. 807; 
Shelley v. Boothe, 73 Mo. 74; Wilson v. Berg, 88 Penn, St. 167. But if the 
preference is upon trust for the benefit, in part, of the debtor, or if it gives 
or professes to give to the preferred creditor more than his due, and in that 
way seems to defeat the rest, the transaction assumes a different aspect al- 
together, and is invalid toward them. Olmstead v. Mattison, 45 Mich. 617; 8 
N. W. 555; Harris v. Sumner; 2 Pick. 129; Crowninshield v. Kittridge, 7 Met. 
520; Holmes v. Braidwood, 82 Mo. 610. “And in all such cases the creditor must 
be fully aware of the fact that the effect of the security given him will be to 
hinder, delay, if not, indeed, defeat other creditors in the collection of their just 
claims, and that the debtor in giving the security must, indeed, so intend. All 
this does not, however, take away or deprive a creditor from insisting on pay- 
ment or security of an honest existing indebtedness.” Olsmstead v. Mattison, 
supra, at p. 619. Thus, it is obvious that if the wife in the principal case is 
treated as a creditor, the difficulties in the path of the plaintiffs are well nigh 
insuperable, 

Is she a creditor? A creditor is defined in 1 Bouvier’s Law Dictionary 726 
as “he who has the right to demand the fulfillment of any obligation”. The 
statute of 13 Eliz. C. 5 applies to “creditors and others”, and others has been 
construed to mean not only creditors but all others who may have a cause 
of action or suit, or any penalty or forfeiture and embraces claims for slander, 
trespass, and other torts. Wait on Fraudulent Conveyances (3 Ed.) § 10. 
It seems to be well settled that pending a divorce suit a wife asserting a just 
claim for alimony is, within the meaning of the statute prohibiting fraudulent 
conveyances, to be deemed a creditor so as to enable her to set aside a fraudu- 
lent conveyance by her husband. Wait on Fraudulent Conveyances (3 Ed.) 
p. 244, note 2; Bump on Fraudulent Conveyances (4th Ed.) § 504. In 
DeRuiter v. DeRuiter, 28 Ind. App. 9, 62 N. E. 100, 103, the court says that 
there are two kinds of creditors, viz: “1. Actual creditors or holders of 
claims. 2. Subsequent creditors, or holders of equities which afterwards 
ripen into claims. So if appellee comes within either class she must be re- 
garded as a creditor.” This seems to have founded the doctrine that a wife 
is a creditor of her husband. Obviously, it was unnecessary to the decision of 
the above case, because the wife could set aside the fraudulent conveyance at 
all events, since she fell within the equity of the statute of 13 Eliz. C.5. The 
danger of this broad language becomes more apparent when the facts are 
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changed, as in the instant case, when the wife is defendant instead of plaintiff. 
Now if her status is held to be that of a creditor it is practically impossible for 
the plaintiff to defeat the conveyance; while if she is held to be a mere trans- 
feree, all that the plaintiff need show is that the transfer is voluntary and left 
the donor’s estate insolvent. (Cases collected in 27 C. J. 550, note 76.) The claim 
to the support of the wife in the present case would not have been provable in 
bankruptcy at the time of the transfer in question because of its purely con- 
jectural nature, Dunbar v. Dunbar, 190 U.S. 340. Therefore, under the Bank- 
ruptcy Act which defines a creditor as anyone holding a claim provable in 
bankruptcy (Art. 1. Sub. 9, B.A.) the wife would not be classed as a 
creditor. The only sound conclusion to reach is that the wife, though a proper 
party to impeach a fraudulent transfer, is not a creditor in the meaning of that 
term in the law of fraudulent conveyances, 


If the wife is not a creditor she must be a transferee either for value or 
voluntary as the case may be. If she is a voluntary transferee, the plaintiff’s 
case is relatively easy—all that he must show is that it was in fact voluntary 
and that it left the transferor’s estate insolvent from which fraud in law will 
be presumed. Kolb v. Moll, 187 Ia. 193, 174 N.W. 226; The Coldren Land 
Co. v. Royal, 140 Ia. 381, 118 N.W. 426. If the transfer is for value, under 
the facts of the instant case, the wife may keep. 


Was the transfer for value? It may be stated to be the general rule that 
if a person conveys property, wholly or in substantial part, in consideration 
of an agreement to support him in the future, and by the conveyance renders 
himself unable to pay his debts, the conveyance is invalid as to existing credi- 
tors. This rule rests on the theory that a conveyance whereby a debtor puts 
his property beyond the reach of his creditors, on an agreement that the 
whole or part of its value shall be devoted to his use, is_ invalid 
as a matter of law, irrespective of the existence of an actual 
fraudulent intent. 2 A. L. R. 1439; Bigelow on Fraudulent Conveyances, 


547. It would seem, by analogy, that where the consideration for a transfer is 
the transferee’s giving up a right to support, it also should be insufficient. 
And it has been so held. Auburgh v. Lydston, 117 Ill. App. 574. When the 
wife’s giving up her right to support was held insufficient consideration for the 
transfer, it was thus rendered voluntary and fraudulent in law since it left 
the transferor’s estate insolvent. The court says at page 577, “by making the 
deed he relieves himself of the burden of supporting his wife in the future, 
thus securing to himself a continuing financial benefit, and at the same time 
withdrawing the property conveyed from his estate and from the reach of his 
creditors in the ordinary proceedings at law to collect their debts”. This 
would hardly sound convincing as a practical matter for it may be cheaper 
in the end to the transferor’s estate to get rid of his duty at a present, fixed 
figure. It is quite possible that the court was influenced by the social and 
humanitarian notions of public policy which moved the court in Dunbar v. 
Dunbar, 190 U.S. 340, and in the Central National Bank v. Hume, 128 U.S. 
195, 32 L. Ed. 370, 9 Sup. Ct. 41. The latter case has, however, been severely 
criticized by such eminent authorities as Pror. Witttston (25 Am. L. Rev. 
185) as judicial legislation. 
Joun B. MARTINEAU 
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Measure OF DAMAGES FoR BREACH oF ConTRACT TO MAKE A LEGACY. 

In the case of Freider v. Frieder’s Estate —Wis.—, 193 N.W. 77 the court seem 
to have laid down a rather startling rule of damages. Tony Frieder was 
injured while employed by his uncle, the deceased. The uncle, in consideration 
of Tony’s promise not to sue or make any trouble, promised to leave Tony 
by will enough to take care of him for the rest of his life—enough so he 
would never have to work again. This contract was proved and the jury 
found the value of the promise to be $38,000. Judgment was rendered for the 
plaintiff in the amount of $30,000. 


Upon review the appellate court held that the judgment was improper 
and that the correct measure of damages was the value of the consideration 
given for the promise. 


The court does not deny the validity of the contract but fixes a different 
rule of damages than is ordinarily the case in contract actions. Contracts to 
make devises and bequests have been almost universally upheld and declared 
not to be against the policy of the law. In such case the measure of damages 
will be the value of the property which by the terms of the contract was to 
have been devised or bequeathed. See Page on Willis § 78; citing Benge v. 
Hiatt, 82 Ky. 666; Porter v. Dunn, 131 N.Y. 314; Graham v. Graham, 34 Pa. 
St. 475. 


Here the contract was clearly proved. It was based on sufficient con- 
sideration—a present consideration. The promisee gave up a present unli- 
quidated legal claim for damages. An agreement of forbearance to sue is 
sufficient consideration to support a promise. Messenger v. Miller, 2 Pin. 60; 
Hewett v. Currier, 63 Wis. 386; Elmergreen v. Kern, 174 Wis. 597, 182 N.W. 
947. A release of claim not originating in contract is consideration. Page on 
Contracts § 587. At the time the consideration was given the amount of pro- 
misee’s claim was unknown. The promise was to support the promisee for an 
indefinite length of time. The value of the promise was undetermined at the 
time of contracting. The promise might have predeceased the promisor. The 
promisor was under no obligation to pay until his death. The promisee took 
all the chances of losing his claim by the insolvency of the promisor. The 
deceased had every motive for making this contract. The injured boy was 
his nephew, and as Justice Crownhart stated, the defendant probably blamed 
himself for the boy‘s injury. The amount promised seems to be in reasonable 
proportion to the value of the consideration. In Miller Saw Trimmer Co. v. 
Cheshire, 172 Wis. 278 the court said that this proportion must be viewed as of 
the time of contracting and not retrospectively after breach. 


It is not denied that the court might, if they see fit, declare a contract to 
bequeath or devise void as against the policy of protecting estates. They 
might then permit a recovery on quantum meruit for the value of the con- 
sideration given. But it does not seem reasonable after declaring the 
contract to be valid and lawful to deny recovery on the contract. 


The court has fully protected the presentation of unjust and fraudulent 
claims under the guise of contracts by requiring a high degree of proof, 
Dilger v. McQuade, 158 Wis. 328; Winke v. Olson, 164 Wis. 427, but when 
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the contract is fully proved the promisee should be allowed the full benefit of 
his contract. 

The Wisconsin court has repeatedly upheld the validity of a contract to 
make a will. In re, Bayliss v. Estate of McNamara, 24 Wis. 651; Jilson v. 
Gilbert, 26 Wis. 637; Slater v. Estate of Cook, 93 Wis. 104; Murtha v. Dono- 
hoo, 149 Wis. 328; Dilger v. McQuade, supra. 

The case of Murtha v. Donohoo, 149 Wis. 481 was well distinguished by 
Justice Crownhart in his dissenting opinion for in that case the promise was 
supported by a past consideration. The court in that case expressly limited its 
judgment to cases of past consideration and said, “Where the promise to com- 
pensate by legacy is based upon past or executed consideration, the recovery 
must be limited by the amount of the demand so to be compensated, or a rea- 
sonable value thereof where the amount is not fixed and definite”. 


The court relies on Dilger v. McQuade, supra, but that case does not seem 
to be in point for it merely decided the degree of proof necessary to prove a 
contract to make a legacy. In that case every intimation is that the re- 
covery should be measured by the value of the promise. It would seem that 
the weight of authority is with the dissent. 
Joun C. FRITSCHLER 


DrrecTED VERDICT—CONSTITUTIONALITY OF STATUTE PROHIBITING—Since 
the note by Mr. M. K. Hoss appeared in II Wisconsin Law Review Number 4, 
page 253, questioning the validity of the Wisconsin statute, sec. 2857a, as 
amended in 1923 to forbid the trial court from directing a verdict, the 
Supreme Court of Wisconsin has decided, in the case of Thoe v. C. M. & St. P. 
Ry. Co.—Wis.—, 195 N.W. 407, that the statute is indeed unconstitutional, 
as an attempt by the legislature to diminish the quantum of judicial power 
reposed in the court. No attempt will be made here to elaborate upon 
the arguments or authorities in the note by Mr. Hoss, the purpose of this 
note being simply to indicate the reasons which determined the decision of the 
Wisconsin court. 

To quote from the opinion, “The statute says in legal effect that in every 
case where a jury has been sworn and evidence offered, that the evidence is 
conclusively presumed to warrant a finding in favor of either party, that in 
every case, no matter how conclusive the proof may be as to the ultimate right 
of either party, the court is powerless and the jury is authorized to find, if it 
chooses to do so, a verdict in favor of the party whose evidence may be wholly 
insufficient in law ... . to sustain a judgment in his favor. If the power 
to determine the sufficiency of the evidence is a judicial power, then the legis- 
lature has exercised that power by determining in every case the legal suffi- 
ciency of the evidence to go to the jury. If this does not constitute a clear 
exercise of judicial power it is difficult to imagine a case where the judicial 
power can be invaded. At the close of evidence, the statute steps in and 
performs a function that has been the function of common law courts from 
time immemorial”. 

The argument of the defendant that, since the court might grant judgment 
for the adverse party notwithstanding the verdict, the statute merely regulated 
procedure, is defective in this, that whether the evidence is legally sufficient is 
for the court to decide in each case, not for the legislature to do “by whole- 








376 WISCONSIN LAW REVIEW 





sale by legislative fiat’. The fact that the court may at some subsequent 
time render judgment according to the rights of the parties is immaterial, 
since the “infraction of the constitution is measured not by its size but by its 
character”. The distinction that it might have been thought possible to draw 
between the Wisconsin and Minnesota statutes, in that the latter expressly 
reserved to the court, the power to grant judgment notwithstanding the ver- 
dict is therefore illusory. The court has a right, or, to be strictly accurate, a 
duty, to pass upon the sufficiency of the evidence, and protect the jury from 
being “placed in a false position by being directed to determine upon which side 
are the major and controlling probabilities”. Chybowski v. Bucyrus Co., 127 
Wis. 332, 340. An invasion of that right, as it is commonly called, is not ex- 
cused because some other right is left unimpaired. 


MrreiaM L. Frye 


DeEcLARATORY JUDGMENT STATUTE OF WISCONSIN REPEALED—It is of 
melancholy interest to note that the Declaratory Judgment Statute, sec. 2687m, 
Wis. Stats. 1921, was repealed by the last legislature. (Laws of 1923, c. 440.) 
To say why this action was taken would of course be mere speculation. The 
recent decision of the Michigan Supreme Court in the case of Anway v. Grand 
Rapids Ry. Co., 211 Mich. 592, 179 N.W. 350, 12 A.L.R. 26, declaring uncon- 
stitutional a similar statute, may have had no slight influence. It does not 
appear, however, that this view of the constitutional question has been taken 
in any other case. A more recent decision, State v. Grove, 109 Kan. 619, 201 
P. 82, 19 A. L. R. 1116, held such a statute constitutional. The argument of 
unconstitutionality has been little pressed. The supreme court in the case of 
State v. Buer, 174 Wis. 120, 182 N.W. 855, expressly stated that the statute 
was not involved in the case but suggested that in view of the Anway case, 
when the question of its constitutionality should arise it would be a serious 
question (p. 123). In a later case, United Order of Foresters vy. Miller, 178 
Wis. 299, 190 N.W. 198, apparently the only case decided under the statute, the 
question was not, however, raised. The same was true in the case of Manhattan 
Bridge Three-Cent Line v. City of New York, 198 N.Y.S. 49. The court, in 
the case of the Board of Education v. Van Zandt, 195 N.Y.S. 297, said, citing 
State v. Grove, supra, that the constitutionality of a proceeding for a declara- 
tory judgment was not open to question. The decision in this case was affirmed 
without opinion in 234 N.Y. 644, 138 N.E. 481. 


Extensive notes following the Anway case in 12 A.L.R. at p. 52, and the 
Grove case in 19 A.L.R. at p. 1124 call for no amplification here. On the merits 
of the question an article by Wmt1aAm GorHAm Rice, Jr., on The Constitution- 
ality of the Declaratory Judgment, 28 W. Va. Law Quarterly; No. 1 
p. 1, and articles cited therein will be of value. A more recent article, The 
Law of Declaratory Judgments and Its Progress, by Tuomas R. Gorpon, ap- 
peared in 9 Va, Law Review, at p. 169. An analysis and discussion of the 
Wisconsin statute is contained in an article by Mr. Justice A. J. Vinje in 
4 Marquette Law Review 106. In view of the step taken in Wisconsin the 
consistency with which the writers of these articles approve such statutes is es- 
pecially striking. 

MrrtaM L. Frye 
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Rrpar1aAN Ricuts—Use oF SHORE OF NAVIGABLE LAKES BY PUBLIC AND 
py RIPARIAN OwNneErR—In the Wisconsin Law Review, Volume I, page 441, 
a note was published commenting upon the opinion of the Attorney General to 
the effect that members of the public had a right of way permitting them to 
pass along the shore of a navigable lake between high and low water mark and 
that the riparian owner had no right to interfere with this right by the 
erection of a fence down below high water mark to the water’s edge. This 
note took the position that the strip between high water mark and the water’s 
edge could be used by the public only in connection with navigation or other 
direct use of the water and that it was not a public highway for public travel 
upon foot or with vehicles. The note also concluded that, even conceding as 
seemed to be indicated by the recent Wisconsin decisions the title of the owner 
of the shoreland to extend only to high water mark, a riparian proprietor had 
the right to build a fence or otherwise occupy the land down to the water’s 
edge for the purpose of aiding the use of his upland as riparian land, 


The question of the right of members of the public to pass over land 
lying between high and low water marks has since been presented to the 
Supreme court in the case of Doemel v. Janz,—Wis.—, 193 N.W. 393. This case 
was an action of trespass by the owner of shoreland on Lake Winnebago for 
entering the land lying below high water mark between his upland property 
and the water’s edge. In its decision the court not only upheld the view taken 
by the above note that the public had no right of passage over the terri- 
tory between high water mark and the water’s edge, but went even further and, 
contradicting its utterances in Illinois Steel Company v. Bilot, 109 Wis. 418, 
83 Am. St. Rep. 905, 85 N.W. 402 and in C. Beck Company v. Milwaukee, 
139 Wis. 340, 131 Am. St. Rep. 1061, 120 N.W. 293, placed its decision 
upon the ground that the title of the riparian owner extended down to mean 
low water mark subject only to an easement in the public for the purposes of 
navigation. It is of interest to note that under this doctrine the owner of 
shoreland will be able to utilize the strips between high and low water marks 
for certain purposes which were not within his privileges under the view that 
the title to this strip was in the state. 


Where the title is said to be in the state below high water mark there are 
certain limitations to the uses to and for which the riparian owner may use 
such strip. As set forth in the above note the causes must be purely riparian; 
they must be for the purpose of aiding in the use of the upland as riparian land. 
The cases are in accord in denying the right to use for purposes outside this 
limitation. Thus, the title below high water marks being in the state, a 
riparian owner has no right to fill in and erect a mill thereon since such is 
not a riparian use. Musser v. Hershey, 42 Ia. 356. While there are few 
cases to be found directly denying the right of shore owner to make particular 
nonriparian uses of land between high and low water marks (due undoubtedly 
to the fact that most uses for which the shore owner would wish to use this 
strip are unquestionably riparian in their nature, and to the fact that in most 
jurisdictions the absolute title of the shore owner down to low water mark 
is recognized or his right to utilize made general by statute or special cus- 
tom) there are many which place the right to make nonriparian uses expressly 
on the ground that he holds the title as distinguished from a mere easement. 
Austin v. Carter, 1 Mass. 231, State v. Korrer, 127 Minn. 60, L.R.A. 1916C 139, 
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148 N.W. 617; Morse v. Swanson, 129 App. Div. 835, 114 N.Y.S. 876; Zug v. 
Commonwealth, 70 Pa. St. 138; Galveston v. Menard, 23 Tex. 349. 

The distinction between riparian and nonriparian uses is also recognized 
and enforced in many cases involving the right of the shoreowner in the bed of 
the lake proper, and these would seem to be in point. Thus while a shore- 
owner may construct dikes over the bed of a lake to protect his land against 
the action of the water (Attorney General v. Bay Boom Company, 172 Wis. 
363, 178 N.W. 569) or wharf out in order to reach navigable water if such 
does not interfere with the public right of navigation (Madison v. Mayers, 97 
Wis. 399, 40 L.R.A. 635, 73 N.W. 43), he may not construct a building for 
storing and repairing boats over the bed of the lake (Attorney General v. 
Smith, 109 Wis. 532, 85 N.W. 512) nor construct a series of cribs for the 
purpose of reclaiming the bed of the lake below low water mark, the fee 
being in the public. Diedrich v. Railway Company, 42 Wis. 248; Menominee 
River Lumber Company v. Seidl, 149 Wis. 316, 135 N.W. 854. In the Deidrich 
case, the court said that “the general right of appropriating and occupying the 
soil under the water, when such right may exist, is not properly a riparian 
right, resting not upon title to the bank only but more directly upon title to 
the soil itself under the water ...... The rule that where the fee of the 
bed of the water is in the public the general right of the riparian owner is 
confined to legitimate uses of the water only, appears to follow of necessity 
from the principles already stated”. That the use of the shoreowner to the 
bed of the lake is limited to strictly riparian uses is indicated also by the 
following cases, among others, from foreign jurisdictions: Shively v. Bowlby, 
152 U.S. 1, 14 Sup. Ct. Rep. 548, 38 Law Ed. 331; Ryan v. Brown, 18 Mich. 
196, 100 Am. Dec, 154; State v. Longfellow, 169 Mo. 109, 69 S.W. 374. 

Where, on the other hand, as is laid down in Doemel v. Janz, the riparian 
proprietor has title to the shore down to low water mark, there is no such re- 
striction to the uses to which he may put it, and he may “whenever he pleases 
inclose, build and obstruct to low water mark”. Austin v. Carter, 1 Mass. 231. 
He may reclaim such strip and utilize same as the site of a business block. 
Galveston v. Menard, 23 Tex. 349; he has the sole right to the minerals and 
sand found between high and low water marks. Zug v. Commonwealth, supra; 
Coal Company v. Winchester, 109 Pa. St, 572, 58 Am. Rep. 740; he may 
fill in such strip and build thereon for any purpose whatsoever. Ladies Sea- 
men’s Friend Society, 58 Conn. 144, 19 Atl, 658; Kean v. Stetson, 5 Pick. 492; 
Morse v. Swanson, supra; Lenoir v. Crabtree, 158 N.C. 357, 39 L.R.A. (N. 
S.) 1213, 74 S.E. 105; Bailey v. Miltenberger, 31 Pa. St. 37; Freeland v. 
Railroad, 197 Pa. St. 529, 80 Am. St. Rep. 850, 58 L.R.A. 206, 47 Atl. 745. In 
this state the title to the beds of navigable streams is considered as being in 
the shoreowners and was the ground upon which the court in City of Janes- 
ville v. Carpenter, 77 Wis. 288, 8 L.R.A. 808, 46 N.W. 128 decided that the 
owner of the bank of Rock River had a right to erect a building extending 
out nearly to the middle of that stream which right could not be taken from 
him by the city without compensation. 

It seems then that under the doctrine of Doemel v. Janz a riparian owner 
may not only exclude the public from land lying between high water mark 
and the water’s edge by the erection of a fence to aid him in the use of his 
riparian facilities but may make any erection at all down to mean low water 
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mark, provided that such erection or use does not interfere with the right of the 
public to use the lake proper for navigation. It is without doubt to the ad- 
vantage of the public as a whole that this not inconsiderable area of land 
down to the low water mark be opened to use for purposes of agriculture, re- 
creation, trade and commerce as well as for those of navigation. The only new 
difficulty under the doctrine, it seems, will be in cases of dispute as to the 
exact location of the low water mark, which, less clearly defined to the ordinary 
investigator than the water’s edge or even the high water mark, can only be 
fixed accurately by calculations and reference to record which often do not 
exist, especially at seasons when the ordinary low water mark would be covered 
by the waters of the lake. 
Russet P. Jones 


Eguity: Jurispiction Not Retarinep, WHEN No Grounp oF EQUITABLE 
Re.ieF Provep—In consideration of the rule to the effect that when a court 
of equity has jurisdiction for one purpose it may retain jurisdiction for the 
purpose of doing entire justice with regard to the subject matter, the Su- 
preme Court of Michigan, in the recent case of Koonz v. Houghton,—Mich—, 
194 N.W. 1018, disagreed, apparently, as to the meaning of the term jurisdiction 
as here applied. In that case, where plaintiff asking rescission of a contract on 
the ground of fraud was unable to show himself entitled to the equitable 
remedy, a money judgment, to which the facts showed him entitled, was re- 
fused, the court holding that a court of equity has not jurisdiction except 
where the right to the equitable remedy is not only pleaded, but proved. A 
dissenting opinion by JusticE Birp would seem to proceed on the theory that 
the jurisdiction is acquired where the relief sought for is cognizable by a court 
of equity, and does not leave the court upon the failure of the plaintiff to 
establish the right to the equitable relief. 

This limitation of the rule as above stated, to cases where the right to 
equitable relief is not only alleged but proved, appears to have been so well 
established, in jurisdictions where the Common Law forms of pleading are re- 
tained, that it is interesting to examine the authorities for the precise amount 
of support available for this dissenting opinion. Omitting all consideration 
of those cases where the legal relief was granted upon the denial of the equita- 
ble remedy on grounds only of impracticability, the cases show the following: 
Parkhurst v. Van Courtland, 1 Johns. Ch. 273; part performance of an 
agreement for the sale of real estate was held not to take the case out of the 
Statute of Frauds, and a decree of specific performance was therefore re- 
fused ; a money judgment was granted. In Wolcott v. Sullivan, 1 Edw. Ch. 399, 
the right to redeem a mortgage was not made out; the bill was, however, re- 
tained for the purpose of assessing the amount of rents due the plaintiff. 
Evans v. Kelley, 49 W. Va. 181, 38 S.E. 497, is a clear case of granting legal 
relief where the right to equitable relief was not made out. A release of se- 
curity being proved by the defendant, plaintiff lost his right to enforce payment 
of a note as a lien on certain real estate. Plaintiff was given judgment on the 
note. The court here cited Walters v. The Bank, 76 Va. 12, which is probably 
the clearest case in support of the holding that a bare pleading will sustain the 
jurisdiction. In this case an attempt was made to set aside as fraudulent a 
transfer of the separate estate of a married woman. The fraud was not 
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proved, and in decreeing a money judgment, the court said: “Jurisdiction of 
the subject matter does not dep-1d upon the ulsimite existence of 2 good cause 
of action in the particular case. Being once properly and lawfully acquired, 
no subsequent fact can defeat that jursidiction”, and cited Groenvelt v. Burwell, 
1 Lord Raymond 454, to the effect that “the power to examine, hear and 
punish makes a man a judge”. A New Jersey case, although not precisely 
in point, is available in support of this view: Bulloch v. Adams, 20 N.J. Eq. 
367. The court refused specific performance of a contract, time having been 
shown to be of the essence, and refused to refund installments of the purchase 
price paid by the plaintiff, on the ground that this would have been forfeited 
at law, but held: “Under the prayer for general relief the court might have 
power to direct the money paid to be refunded to the complainant, if she had 
any legal right to have it refunded”. 


Examination of the reports of the cases of the United States courts dis- 
closes Waite v. O’Neil, 72 Fed, 348, where the enforcement of an agreement 
to repair, in a lease, was held to be unconscionable, but the court gave judgment 
for the amount of rents due the lessor. This opinion is clearly in accord with 
the view of Justice Birp in Koontz v. Houghton, supra, the court holding 
that jurisdiction exists where the case is one of which equity may take cog- 
nizance—“The court may still retain the bill when the remedy (equitable) is 
doubtful, and if the doubt is resolved against the equitable relief, the court 
may, nevertheless, having acquired the jurisdiction to resolve the doubt, give a 
legal relief rather than dismiss the bill”. This case was later affirmed, 76 Fed. 
408, the court holding that there was such a showing of equitable cognizance 
that the cause should be retained for the purpose of awarding other relief— 
“Where the case on the facts of the pleadings fairly affords ground for apply- 
ing for the extraordinary remedy of specific performance jurisdiction is 
secured”. Rule 23 of the Rules of Practice for Federal Courts of Equity, 
1912, has been construed as not authorizing the granting of legal relief in those 
cases where the right to an equitable remedy is alleged but not proved: 
Linden Investment Company v. Honstain Brothers Company, 221 Fed, 178. 

An examination of the cases in jurisdictions retaining the Common Law 
system of pleading, and in other jurisdictions prior tc the adoption of the 
Code, discloses nothing further in support of the contention above stated. 
Other cases apparently in accord, including the Michigan authorities cited by 
Justice Birp in support of this view, are to be explained, evidently without 
exception, as cases in which the equitable relief was refused on grounds of 
impracticability. 

It would seem that in jurisdictions which have abolished the division be- 
tween courts of law and courts in equity, this question could not properly arise, 
except as to the right of trial by jury. On the contrary, the cases indicate 
that the question has not been settled by the Code—there are decisions both 
ways, there being, apparently, no possibility of reconciliation. An examination 
of the cases in this state shows two lines of cases, chronologically parallel. 
Almost invariably, where this precise question arises, as to the right to a 
judgment at law when the equitable remedy is denied, the decision is more 
or less clouded by confusing the question with the somewhat similar one in 
which the right to equitable relief is denied on grounds of impracticability and 
the decisions in favor of granting relief at law, in cases in which the right 
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to the equitable remedy is denied, are weakened by numerous citations to 
cases in which the equitable relief was refused on grounds of impracticability. 
In the case of Leonard v. Rogan, 20 Wis. 540, (1866), the court held that 
“the plaintiff is entitled to any relief consistent with the case made by the 
complaint and embraced within the issue”. This is a clear case on the question ; 
the court refused a decree charging the separate estate of a married woman, 
but gave a money judgment. The case was followed in 1868 by Hopkins v. 
Gilman, 22 Wis. 476, in which a decree for specific performance of an agree- 
ment to arbitrate the value of lessee’s improvements was refused; plaintiff had 
judgment for damages for breach of the agreement. Horn v. Ludington, 32 
Wis. 73, decided in 1873, is clearly contra the two earlier decisions. Specific 
performance of an agreement for the sale of real estate was refused: damages, 
as in an action at law, not granted. The case of Combs v. Scott, 76 Wis. 
662, 45 N.W. 532, decided in 1890, shows the granting of a judgment for dam- 
ages, in an action for the specific performance of a contract for the sale of 
real estate, the Statute of Limitations having barred the right to the equita- 
ble remedy. The result may be explained by the exceptional circumstances 
warranting the judgment at law in this case; all cases supporting this view 
cannot, however, be so explained. Franey v. Warner, 96 Wis. 222, 71 N.W. 
81, decided in 1897, is in accord with the two earlier cases here cited. This 
case has been cited in the recent case of Rock County v. Wierick, 143 Wis. 
500, 128 N.W. 94, as distinguishable from cases apparently contra, on the 
ground that the complaint states a good cause of action in equity, plaintiff fail- 
ing in his proof. But neither the cases cited in Franey v. Warner, nor other 
prior and subsequent cases, can be reconciled on this basis. Relief at law has 
been refused when the complaint stated a good cause of action in equity, upon 
failure of proof. Stevens v. Coates, 101 Wis. 569, 78 N.W. 180. And it has 
been granted in cases where the complaint did not state a good cause of action 
in equity. Hopkins v. Gilman ,supra. The decision in Stevens v. Coates, supra, 
(1899), attempts to reconcile the cases, but does not account for Hopkins v. 
Gilman nor for Leonard v. Rogan. Park v. Minneapolis, St. Paul & Sault 
Ste. Marie Railway Company, 114 Wis. 347, 89 N.W. 532, decided in 1902, is 
in accord with Horn v. Ludington. Gates v. Paul, 117 Wis. 170, 94 Wis. 55, fol- 
lows Leonard v. Rogan. Rock County v. Wierick, 143 Wis. 500, 128 N.W. 94, 
(1910), follows Horn v. Ludington. In this case Cu1eF Justice WINsLow, 
in dismissing the bill, emphatically denies the right of retention of equitable 
jurisdiction, and considers “the dismissal of the entire complaint the best and 
most logical administration”. In the two most recent cases. on this point the 
court has decided in favor of granting judgment at law: Knauf & Tesch Com- 
pany v. Elkhart Lake Sand & Gravel Company, 153 Wis. 306, 141 N.W. 701, 
(1913), and McLennan v. Church, 163 Wis. 411, 138 N.W. 89, (1916). 


IRENE HicGGINs 


AMENDMENT OF PLEADINGS —The wholesome tendency of the law to drift 
away from technicalities in the interest of speedy and substantial justice is well 
illustrated in the evolution of the law of pleading. The almost universal 
adoption of a simplified code of civil procedure in the United States was in- 
tended to supersede the elaborate, technical system of common law pleading. 
But the judges proceeded to incorporate into the Code all the niceties and 
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sophistry of the common law system. From the oft monstrous constructions 
they indulged in, one might be led to suspect that they must have conspired 
to crush the code. “The cold, not to say inhuman treatment which the infant 
code received from the New York judges is a matter of history. They had 
been bred under the common-law rules of pleading and taught to regard that sys- 
tem as the perfection of logic, and they viewed with suspicion a system which 
was heralded as so simple that every man would be able to draw his own 
pleadings. They proceeded by construction to import into the code rules and 
distinctions from the common-law system to such an extent that in a few years 
they had practically so changed it that it could hardly be recognized by its 
creators”. Wuinstow, C. J., in McArthur v. Moffet, 143 Wis. 564 (567), 128 
N.W. 445, 33 L.R.A. (N.S.) 264. 

The Wisconsin Supreme Court began by construing the Code in the liberal 
manner it was intended to be construed. See Gardiner v. Kellogg, 14 Wis. 605; 
Morse v. Gilman, 16 Wis. 504. But soon the court reversed its attitude, and 
with the exception of Missouri, became the most illiberal in the construction of 
the Code. See Supervisors v. Decker, 30 Wis. 624, 34 Wis. 378. Only Cali- 
fornia has from the beginning consistently interpreted the Code in the manner 
intended by its framers. While even today the ghosts of the common-law sys- 
tem of pleading have not been entirely shaken off, great progress has been 
made. 

An example of the progress that has been made in Wisconsin, some late 
cases on amendment of pleading are of more than passing interest. In 
Wulfers v. Clark Motor Co., 177 Wis. 497, 188 N.W. 652, an action was 
brought for breach of warranty. At the trial, evidence of fraud was intro- 
duced, apparently without objection. No amendment was requested, and none 
was made, and the trial court rendered judgment for the plaintiff for the 
fraud. The circuit court reversed the trial court, but the supreme court re- 
versed the circuit court and affirmed the trial court, holding “although 
under the old rules the complaint could not have been amended from con- 
tract to tort, this may be done under section 2669a. The trial court had a 
right to direct the complaint to be amended so as to conform to the proofs, and 
the supreme court may treat the pleadings as properly amended in order to 
support a judgment which in all other respects is manifestly right.” And so 
Klaus v. Klaus, 162 Wis. 549, 156 N.W. 963, where it was held that since a 
good cause of action was established at the trial and all controversies in respect 
thereto fully and fairly litigated without objection, a variance between the 
allegations of the complaint and the evidence is immaterial. 

In Jilek v. Zahl, 162 Wis. 157, 155 N.W. 909, the court held that while the 
plaintiff could not recover on a contract where it was first necessary to reform 
it, yet under sections 2669a and 2836b, an amendment may be allowed changing 
the action to one in equity, and it may then be tried as if brought there origin- 
ally. “It is no longer necessary to throw a plaintiff out by the back door in order 
that he may re-enter by the front door in a different garb.” And so Jeleniew- 
ski v. Eck, 175 Wis. 497, 185 N.W. 540, where the supreme court re- 
manded with directions to allow amendment, after trial, from tort to contract. 

In Micek v. Wamka, 165 Wis. 97, 161 N.W. 367, it was held that under 
sections 2830 and 2836b it was reversible error for the trial court to deny an 
amendment to the complaint even though leave to amend was not asked 
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until after the court had granted a nonsuit. “No litigant should be sent out 
of court where the evidence shows he has a just complaint.” And in Palmer- 
sheim v. Hertel, 179 Wis. 291, 191 N.W. 567, it was held that it was reversible 
error to order judgment for the plaintiff after properly sustaining a demurrer 
to the answer, since defendant should have been allowed to amend his plead- 
ing to state facts constituting a counterclaim, if he so desired. 


A survey of the Wisconsin statutes on amendments may be of some profit 
here. Sec. 2669a, passed in 1911, provides: “The court, in its discretion, and 
on such terms as may be just, may allow a pleading to be amended regardless 
of whether it will change the nature of the action from one at law to one in 
equity, or from one on contract to one in tort, or vice versa, provided the 
pleading, as amended, states a cause of action arising out of the same con- 
tract, transaction, or is connected with the same subject.” It is submitted that 
this statute does not add anything to the original code as provided in sections 
2669 and 2685, properly construed. Sec. 2669 provides, “No variance between 
the allegations in a pleading and the proof shall be deemed material unless it 
shall actually mislead the adverse party to his prejudice in maintaining his 
action or defense upon its merits. Whenever it shall be alleged that a party 
has been so misled that fact shall be proved to the satisfaction of the court, and 
in what respect he has been misled, and thereupon the court may order 
the pleading to be amended upon such terms as may be just.” Sec. 2685 pro- 
vides, “Any pleading may be once amended by the party of course, without 
costs and without prejudice to the proceedings already had, at any time before 
the period for answering it expires; or it can be so amended at any time within 
twenty days after the service of the answer or demurrer to such pleading. 
—In such case a copy of the amended pleading must be served on the adverse 
party.” 

From sections 2669 and 2685 an amendment of course may be had as of 
right and it would seem that not only can the plaintiff change his form of 
action, but not even the limitation provided in section 2669a, that the cause of 
action must arise out of the same contract, transaction or connected with the 
same subject, applies ; and any amendment whatsoever may be made, even if the 
amended complaint does not arise out of the same transaction, provided, of 
course, the defendant’s rights are protected by giving him time to prepare for 
the amended complaint. Upon this point a note of the annotators to the ori- 
ginal New York Code of 1848 (section 145, on variance) is enlightening. 
They said: “To that class of objectors who assert that the pleadings we pro- 
pose will sometimes prevent a party from proving the real state of his case 
when it was imperfectly known to him at the commencement of the action or 
when it was imperfectly explained to his counsel, we present these sections 
(Sec. 145—same as Wis. Stat. Secs. 2669, 2670) as an answer. No person 
under our system need be turned out of court or lose his remedy for variance 
of any kind. The first three sections provide for variances discovered at the 
tria!. The rest provide a means of amendment of the most liberal character, 
as liberal, indeed, as we could devise.” 

Sec. 2830 provides for a very liberal procedure as to amendments on trial 
by the court. Sec. 2836b, passed in 1915, is the most liberal and explicit of 
the amendment statutes. It provides: “In all cases where upon objection taken 
or upon demurrer sustained, or after trial it shall appear to the court that any 
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party claiming affirmative relief or damages has mistaken his remedy, action, 
proceeding, cross complaint, counterclaim, writ, or relation, shall not be 
finally dismissed or quashed, but costs shall be awarded against him and he shall 
be allowed a reasonable time within which to amend, and the amended action 
or proceeding shall continue in that court except in case that court has no juris- 
diction to grant the relief sought, in which case the action in whole or in such 
divisible part in which jurisdiction is lacking shall be certified to some other 
court which has jurisdiction. Amendments may be made changing any action 
..., to any other action, from any writ to any other writ.” 

The importance and beneficent effect of these amendment statutes can 
hardly be overestimated. By their liberal application much effort and time 
may be saved, and dilatory and futile procedure eliminated. 

The Code however did not change the rules of evidence as to materiality, 
relevency, competency and variance. If a party makes proper objection to the 
introduction of evidence not admissible under the complaint, of course such 
evidence can not be admitted without first amending the complaint. In such 
case, allowing an amendment after trial to conform the complaint to the 
proofs is reversible error. Brey v. Forrestal, 151 Wis. 245, 138 N.W. 645; 
Lamphere v. Lang, 213, N.Y. 585, 108 N.E. 82; Mendenhall v. Water Co., 27 
Or. 38, 39 Pac. 399; Guerin v. Insurance Co., 44 Minn. 20, 46 N.W. 138. The 
reasons are quite apparent. To allow amendment of the pleadings to conform 
to the improperly admitted evidence against seasonable objection, would invert 
the orderly mode of trial prescribed by the Code, and lead to the settling 
of issues after, instead of before trial. Besides, in many cases such pro- 
cedure might be prejudicial to the party objecting, who in all probability may 
not be prepared to meet the new evidence. 

On the other hand, appellate courts are very liberal in allowing amend- 
ment of the pleadings or in regarding the admendment as made, to support 
a judgment, where the amendment is of such a nature that it should have been 
allowed by the lower court, and substantial justice would be promoted by such 
procedure. If all controversies in reference to the matter are tried without 
objection, on appeal, the complaint may be deemed amended in accordance with 
the judgment. Wulfers v. Clark Motor Co., 177 Wis. 497, 188 N.W. 652; 
Klaus v. Klaus, 162 Wis. 549, 156 N. W. 963. See also L.R.A. 1916D, 841, 
note. Such cases apparently proceed on the principle that while parties have 
the right to try only the issue made by the pleadings, yet they are not bound 
to, but may try any other issue by mutual consent. Frear v. Sweet, 118 N.Y. 
454, 23 N.E. 910; Carey Printing Co. v. Fashion Co. 120 N.Y. Supp. 436. 

As was said by Rosenberry, J., in Williams v. Oconomowoc, 167 Wis. 281, 
(284), 166 N.W. 322, “pleading is no longer like a checker game in which 
the most skillful player wins. The pleader may now jump both ways without 


rst getting into the king row.” 
Morris Karon 
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